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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

In Equity No. 68049 

Utah Fuel Company, Independent Coal and Coke Com¬ 
pany, Liberty Fuel Company, et al., Plaintiffs, 


vs. 

National Bituminous Coal Commission, and Percy Tet- 
low, Pleas E. Greenlee, Thomas S. Raymond, Indi¬ 
vidually, &c., et al., Defendants. 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Filed September 7,193S 

In the District Court of the United States for the 
District of Columbia. 


IN EQUITY NO. 68049 

UTAH FUEL COMPANY, 

Judge Building, Salt Lake City, Utah. 

INDEPENDENT COAL AND COKE COMPANY, 
Walker Bank Building, Salt Lake City, Utah. 

LIBERTY FUEL COMPANY, 

Kearns Building, Salt Lake City, Utah. 

ROYAL COAL COMPANY, 

Newhouse Building, Salt Lake City, Utah. 

SPRING CANYON COAL COMPANY, 

Newhouse Building, Salt Lake City, Utah. 

UNITED STATES FUEL COMPANY, 

Newhouse Building, Salt Lake City, Utah 

CHESTERFIELD COAL COMPANY, 

Atlas Building, Salt Lake City, Utah. 

HI-HEAT COAL COMPANY, 

22 West Second Street, South, Salt Lake City, Utah. 

SHERIDAN - WY OMIN G COAL COMPANY, 

Monarch, Wyoming. 

HOTCHKISS COAL COMPANY, 

Monarch, Wyoming. 

MALLORY COAL COMPANY, 

Pritchard Building, Huntington, W. Va. 

CARBON FUEL COMPANY, 

Kanawha Valley Building, Charleston, W. Va. 

DIXPORT COAL COMPANY, 

i Kanawha VaUey Building, Charleston, W. Va. 

THE HANNA COAL COMPANY OF OHIO, 

Leader Building, Cleveland, Ohio. 

PITTSBURGH COAL COMPANY, 

Henry W. Oliver Building, Pittsburgh, Pa. 

JAMISON COAL AND COKE COMPANY, 

Jamison Building, Greensbuxg, Pa. 

ATLANTIC SMOKELESS COAL COMPANY, 

Asko. West Virginia. 

WHEELING COAL COMPANY, 

River Road, Wheeling, W. Va. 

WESTMORELAND COAL COMPANY, 

2500 Fidelity Trust Building, Philadelphia, Pa. 

ROCHESTER AND PITTSBURGH COAL COMPANY, 
655 Church Street, Indiana. Pa. 

ASHLAND COAL & COKE COMPANY, 

Bluefield, W. Va. 

HILLMAN COAL & COKE COMPANY, 

Grant Building, Pittburgh, Pa. 

Plaintiffs, 


v. 


NATIONAL BITUMINOUS COAL COMMISSION ET AL. 


3 


NATIONAL BITUMINOUS COAL COMMISSION, and 
PERCY TETLOW, 

PLEAS E. GREENLEE, 

THOMAS S. HAYMOND, 

JOHN C. LEWIS, 

WALTER H. MALONEY, 

CLARENCE E. SMITH, 

Individually and as Members of the 

National Bituminous Coal Commission, and 
f. w. McCullough, 

Individually and as Secretary of the 

National Bituminous Coal Commission, 
Defendants. 


BILL OF COMPLAINT FOR INJUNCTION AND PETITION 
FOR DECLARATORY JUDGMENT. 


2 To the District Court of the United States 
For the District of Columbia: 

Plaintiffs bring this, their bill of complaint against the 
defendants herein named and respectfully complain and 
show to the Court as follows: 

1. Plaintiff, Utah Fuel Company, is a corporation of the 
State of New York; plaintiffs, Independent Coal and Coke 
Company, Spring Canyon Coal Company, and Liberty Fuel 
Company, are corporations of the State of Utah; plaintiffs, 
United States Fuel Company and Hi-Heat Coal Company 
are corporations of the State of Nevada; and plaintiffs 
Royal Coal Company and Chesterfield Coal Company are 
corporations of the State of Delaware. Each of the plain¬ 
tiffs described in this paragraph has its principal office and 
place of business in Salt Lake City, Utah, and each owns 
and operates mines located in the state of Utah from which 
is produced, sold and shipped bituminous coal to points in 
Utah and to points in various other states, in competition 
with bituminous coal mined and produced by other coal op¬ 
erators in the states of Utah, Wyoming, Colorado, Mon¬ 
tana, Washington and other states. These plaintiffs, which 
will hereinafter sometimes be called the Utah plaintiffs, 
have coal mines and property in District No. 20, and in 
Minimum Price Area No. 7, as defined in the Bituminous 
Coal Act of 1937. 

Plaintiffs, Sheridan-Wyoming Coal Company, Inc., and 
the Hotchkiss Coal Company, are corporations of the State 
of Wyoming, each of which owns and operates mines in the 
state of Wyoming from which is produced, sold and shipped 
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bituminous coal to points in Wyoming and to points in 
various other states in competition with bituminous coal 
mined and produced by other coal operators in the states 
of Wyoming, Utah, Colorado and other states. These 
plaintiffs, who will hereinafter sometimes be called 

3 the Wyoming plaintiffs, have coal mines and prop¬ 
erty in District No. 19, and in Minimum Price Area 

No. 7, as defined in the Bituminous Coal Act of 1937. 

Plaintiffs, Mallory Coal Company, Carbon Fuel Com¬ 
pany, Dixport Coal Company, Atlantic Smokeless Coal 
Company, Wheeling Coal Company and Ashland Coal and 
Coke Company, are corporations of the State of West Vir¬ 
ginia, which own and operate coal mines in the state of 
West Virginia located in Districts Nos. 6, 7, and 8, and in 
Minimum Price Area No. 1, as defined in the Bituminous 
Coal Act of 1937, and each of which is engaged in the pro¬ 
duction, sale and shipment of bituminous coal to points in 
West Virginia and to points in various other states. Plain¬ 
tiffs, Pittsburgh Coal Company, Jamison Coal and Coke 
Company, Westmoreland Coal Company, Hillman Coal and 
Coke Company, and Rochester & Pittsburgh Coal Company 
are corporations of the State of Pennsylvania which own 
and operate coal mines in the state of Pennsylvania located 
jn Districts Nos. 1 and 2, and Minimum Price Area No. 1, as 
defined in the Bituminous Coal Act of 1937. Plaintiff, The 
Hanna Coal Company of Ohio, is a corporation of Ohio, 
which owns and operates coal mines in the state of Ohio 
located in District No. 4 and Minimum Price Area No. 1, as 
defined in the Bituminous Coal Act of 1937. Each of the 
plaintiff corporations, which may hereinafter sometimes be 
called collectively the eastern plaintiffs, is engaged in the 
production, sale and shipment of bituminous coal in inter¬ 
state and in intrastate commerce, from the mines and dis¬ 
tricts described in competition with bituminous coal mined 
by other coal producers in West Virginia, Pennsylvania, 
Kentucky, Ohio and other states. 

2. Plaintiffs and each of them have duly and regularly 
accepted the Bituminous Coal Code, promulgated by the 
defendant, the National Bituminous Coal Commission, un¬ 
der the provisions of the Bituminous Coal Act of 

4 1937, and are members of that code in good standing. 

3. Plaintiffs bring this complaint against the de¬ 
fendants, National Bituminous Coal Commission, herein- 
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after sometimes called the Commission, and Percy Tetlow, 
Pleas E. Greenlee, Thomas S. Haymond, John C. Lewis, 
Walter H. Maloney, and Clarence E. Smith, as individuals 
and as members of that Commission, and against F. W. 
McCullough, as an individual and as secretary of that Com¬ 
mission. By the terms of the Bituminous Coal Act of 1937, 
the defendant Commission is established with its principal 
office in the city of Washington, D. C., for the purpose of 
carrying out the provisions of that act. Each of the indi¬ 
vidual defendants is a citizen of the United States and has 
his official residence and is to be found in the District of 
Columbia. The Commission is authorized to have a seal 
which shall be judicially recognized. 

4. This is a suit in equity, of a civil nature, arising under 
the laws of the United States, and it presents and involves 
an actual controversy between plaintiffs and defendants, 
and the matter in controversy as to each plaintiff, exclusive 
of interest and costs, exceeds the sum of $3,000, and relates 
to an Act of Congress regulating interstate commerce, to 
wit: The Bituminous Coal Act of 1937. (15 U. S. C. 828- 
851). 

5. Plaintiffs bring this suit to prevent irreparable injury 
and damage to them and to their business and property 
used by them in the production and sale of bituminous coal 
in interstate and intrastate commerce, and to prevent, and 
restrain the defendants and each of them and their agents 
and persons acting for them, from the threatened disclosure 
by the defendants of the cost data and realization prices 

which the plaintiffs and each of them have heretofore 
5 filed with the Commission under the provisions of the 

Bituminous Coal Act of 1937, which provisions, as 
will hereinafter be shown, impose on the defendants the 
duty to treat in confidence and keep secure such cost data 
and realization prices as the private property of plaintiffs. 

6. On March 30, 1938 the Commission made and promul¬ 
gated a ruling in which it announced that it would there¬ 
after give public notice of a hearing to be held to deter¬ 
mine the weighted average of the total costs of the tonnage 
of coal from each minimum price area in the calendar year 
1936, adjusted as provided by section 4(a), Part II of the 
Bituminous Coal Act of 1937, at which hearing the infor¬ 
mation obtained from individual coal producers with re¬ 
spect to individual costs of production of the coals of such 



6 


UTAH FUEL COMPANY ET AL. VS. 


producers in the calendar year 1936, would be made avail¬ 
able for introduction in evidence at such hearings to sup¬ 
port the determination of the district boards of the total 
cost of the ascertainable tonnage produced in their re¬ 
spective districts in the calendar year 1936, and also to sup¬ 
port the Commission’s determination of the weighted aver¬ 
age of the total cost of the tonnage for each minimum price 
area in that year, adjusted as prescribed in the Act. In 
such ruling the Commission further announced it construed 
section 10 (a) of the Bituminous Coal Act of 1937 as au¬ 
thorizing such a disclosure in such circumstances. 

Thereafter certain of the plaintiffs herein filed a peti¬ 
tion with the Commission which objected to the ruling of 
March 30, 1938 as erroneous and which prayed, inter alia, 
for a hearing and that upon consideration of the facts and 
circumstances recited in the petition and the provisions of 
the Bituminous Coal Act of 1937, the Commission vacate 
that ruling and rescind its construction of section 10 (a) 
i of said act. The Commission thereupon assigned 
6 that petition for hearing. Such a hearing was held 
at the office of the Commission in Washington, D. C., on 
May 25 and 26, 1938. The plaintiff, Mallory Coal Company, 
and certain other coal producers, participated in that hear¬ 
ing. As the result thereof, on June 1, 1938 the Commission 
filed its report, findings of fact and opinion, and made and 
entered an order as of that date. In that order the Com¬ 
mission adhered to its ruling of March 30, 1938, recited the 
substance of the petitions and the evidence of injury, where¬ 
upon it denied said petitions and ordered and directed: 

“That the Secretary of the Commission be and he is 

hercbv directed to cause the individual cost returns of the 
* 

producers, as above described, to be made available for 
inspection by interested parties in the final hearing in the 
establishment of minimum prices and marketing rules and 
regulations, so that the same will be available for introduc¬ 
tion in evidence if and when required.” 

The plaintiff, Mallory Coal Company, and certain other 
coal producers, being dissatisfied and aggrieved by the 
order of the Commission of June 1, 1938, filed a petition in 
the United States Court of Appeals for the District of Co¬ 
lumbia on June 6, 1938, pursuant to the provisions of sec- 
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tion 6 (b) of Part IT of the Bituminous Coal Act of 1937. 
That petition was heard and considered by that Court and 
on August 1, 1938 in No. 7178, Mallory Coal Co., et al. v. 
National Bituminous Coal Commission, the Court dismissed 
the petition on the ground that the order entered by the 
Commission was not a reviewable order under the provi¬ 
sions of section 6 (b) of Part II of the Bituminous Coal 
Act. 

7. On May 25, 1938 the Commission promulgated a no¬ 
tice and order for hearing in the redetermination of 
weighted average of the total cost of tonnage produced 
within minimum price areas Nos. 6, 7, 9 and 10. This pro¬ 
ceeding known as General Docket No. 15, was assigned 

for hearing at the Shirley-Savoy Hotel, in Denver, 
7 Col., on June 9, 1938. The order of the Commission 

of May 25, 1938 served notice that there would be 
made available for inspection by those interested persons 
who filed appearances at the hearing as therein provided, 
inter alia; “the verified cost reports of the individual pro¬ 
ducers within each of said districts upon which the cost 
data submitted to the District Boards by the Statistical 
Bureaus of the Commission are based, and upon which are 
based the said exhibits prepared by the Bureau of Re¬ 
search and Statistics of the Commission.” 

On or about May 31, 1938 the Utah plaintiffs and others 
filed a petition with the Commission requesting that it 
modify and set aside its ruling of March 30, 1938 and its 
order of May 25, 1938, hereinbefore described. Thereafter, 
to wit, on August 5, 1938 the Commission entered an order 
which denied that petition. 

8. On August 31, 1938 the Commission made and entered 
an order in its General Docket No. 15 as to Minimum 
Price Areas Nos. 6, 7, 9 and 10, which provides: 

“1. That the Secretary of the Commission be and he is 
hereby directed to cause the verified cost reports of the 
individual producers within each of Minimum Price Areas 
6, 7, 9 and 10, submitted to the Commission pursuant to 
Orders Nos. 15 and 29, to be made available for inspection 
during business hours on and after September 10th, 1938, 
at the offices of the Commission, Central Savings Bank 
Building, Denver, Colorado, by those interested parties 
who have filed appearances in this proceeding. Notices of 
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appearance may be filed with the Commission at the Secre¬ 
tary’s Office, Washington, D. C., or at the Offices of the 
Commission, Central Savings Bank Building, Denver, Colo¬ 
rado. 

2. The hearing in the matter of the determination of the 
weighted average of the total costs per net ton of the ton¬ 
nage produced in Minimum Price Areas 6, 7, 9 and 10, is 
hereby reopened and notice is hereby given that the Com¬ 
mission will, on the 20th day of September, 1938, at 10:00 
A. M. in its hearing room in the Albany Hotel, Denver, 
Colorado, afford all interested parties further opportunity 
to introduce affirmative evidence and to cross-examine wit¬ 
nesses as to the correctness of said composite reports here¬ 
tofore introduced in evidence in this proceeding.” 
8 On the same day and in the same proceeding, the 

Commission also made and entered an order as to 
Minimum Price Areas Nos. 1, 2, 3, 4, and 5, which pro¬ 
vides : 

“1. That the Secretarv of the Commission be and he is 
hereby directed to cause the verified cost reports of the 
individual producers within each of Minimum Price Areas 
1, 2, 3, 4 and 5 submitted to the Commission pursuant to 
Orders Nos. 15 and 29, to be made available for inspection 
during business hours on and after September 15, 1938, at 
the offices of the Commission, Washington, D. C., by 
those interested parties who have filed appearances in this 
proceeding. Notices of appearance may be filed with the 
Commission at the Secretary’s office, Washington, D. C.” 

9. Unless defendants are restrained and enjoined, as 
herein prayed, the individual verified cost reports of the 
Utah and Wyoming plaintiffs herein whose coal mines 
^re located in Minimum Price Area No. 7 will be made 
available for inspection by interested parties at the office 
of the Commission in the Central Savings Bank Building, 
Denver, Colorado, on and after September 10, 1938, and 
such data may thereafter be introduced by such interested 
parties at the hearing in the proceeding which, by the or¬ 
der, is assigned at the Albany Hotel in Denver, September 
20, 1938; and, the individual cost reports of the eastern 
plaintiffs herein whose coal mines are located in Minimum 
Price Areas No. 1 will be made available for inspection by 
interested parties at the offices of the Commission in Wash- 
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ington, D. C., on and after September 15, 1938. The dis¬ 
closure of the individual cost reports and sales realization 
prices of plaintiffs, as threatened by the orders described, 
will cause plaintiffs and each of them irreparable injury 
and damage, and constitutes an unlawful procedure as well 
as a violation by defendants of the provisions of the Bitu¬ 
minous Coal Act of 1937. 

9 10. Prior to the entry of the two orders herein¬ 

before described the Commission made and entered 
its order No. 15 on July 15, 1937. In that order the Com¬ 
mission recited that to perform effectively its duties under 
the National Bituminous Coal Act of 1937, it is required to 
be fully informed as to the production and distribution of 
bituminous coal, whereupon and pursuant to the authority 
conferred on it by section 10(a) of said act, it required 
each producer of bituminous coal, including plaintiffs to 
file with the Commission a complete report showing the de¬ 
tail costs of tonnage produced and the realization prices 
derived from the sale of coal; that such reports shall be 
made separately for each mine, and shall include all coal 
produced during the calendar year 1936, and all coal sold 
during the same period; that a copy of said order was sent 
by the Secretary of the Commission to each known coal 
producer within the United States, together with the Com¬ 
mission’s cost forms Nos. 1 and 1-A. Each producer was 
required by the order to file, and plaintiffs did file, duly 
verified reports with the Statistical Bureau of the Com¬ 
mission in the districts within which the reporting mine 
or mines are located. Order No. 15 contained the follow¬ 
ing provision: 

“The Commission directs special attention to the pro¬ 
visions of section 10 of said Act relating to the confidential 
nature of the reports required under this order , and fur¬ 
ther gives notice that the penalties provided for non-com¬ 
pliance with this order by the producer will be strictly en¬ 
forced.” 

11. That cost forms Nos. 1 and 1-A, accompanying the 
Commission’s order No. 15, described in the preceding par¬ 
agraph and used by plaintiffs in submitting their detail pro¬ 
duction costs, selling costs and realization, bore at the top 
in bold type the assuring statement that: 
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10 “THIS REPORT IS REQUIRED UNDER THE 
PROVISIONS OF THE BITUMINOUS COAL 
ACT OF 1937 AND IS THEREFORE CONFIDEN¬ 
TIAL.” 

That pursuant to the requirements of said order and 
relying on the confidence imposed by the provisions of sec¬ 
tion 10 (a) of the act under which authority order No. 15 
was issued, as well as the requirement and condition of con¬ 
fidence specified in section 4 (a) Part II, plaintiffs prepared 
and filed with the Commission complete cost and realization 
reports for 1936 on forms 1 or 1-A for each of their mines, 
said reports having been filed with the Statistical Bureau 
for the respective districts. 

12. Section 4 (a) Part II of the Bituminous Coal Act 
provides: 

“All code members shall report all spot orders to such 
statistical bureau hereinafter provided for as may be des¬ 
ignated by the Commission and shall file with it copies of 
all contracts for the sale of coal, copies of all invoices, copies 
of all credit memoranda, and such other information con¬ 
cerning the preparation, cost, sale, and distribution of coal 
as the Commission may authorize or require. All such rec¬ 
ords shall he held by the statistical bureau us the confiden¬ 
tial records of the code member filing such information.” 

The data thus reported is to be used by the Commission 
in the manner provided in sub-sections (a) and (b) as the 
basis of proposing and of establishing average minimum 
prices for the sale and distribution of bituminous coal. 
Section 10 (a) of the Bituminous Coal Act is as follows: 

“The Commission may require reports from producers 
and may use such other sources of information available 
as it deems advisable, and may require producers to main¬ 
tain a uniform system of accounting of costs, wages, opera¬ 
tions, sales, profits, losses, and such other matters as may 
be required in the administration of this Act. No infor¬ 
mation obtained from a producer disclosing costs of pro¬ 
duction or sales realization shall be made public without the 
consent of the producer from whom the same shall have 
been obtained, except where such disclosure is made in evi¬ 
dence in any hearing before the Commission or any court 
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and except that such information may be compiled in com¬ 
posite form in such manner as shall not be injurious 

11 to the interests of any producer and, as so compiled, 
may be published by the Commission.” 

The data reported by the plaintiffs to the Commission 
supplies the detail on which “cost of production or sales 
realization”, as referred to in section 10 (a), is based. The 
information supplied to the Commission by code members, 
such as plaintiffs, is, under the terms of section 4 (a) Part 
II, which affirmatively states: 

“All such records shall be held by the statistical bureau as 
the confidential records of the code members filing such in¬ 
formation.” 

13. While section 10 (a) states that “The Commission 
may require reports from producers * * *” it does not, in 
terms, authorize the Commission to require reports respect¬ 
ing cost of production, sales and distribution from code 
members. 

The only part of the act which requires code members, 
such as plaintiffs, to furnish details as to the production, 
costs, sales, distribution, etc, is section 4 (a) Part II, which 
specifies that such reports, furnished the Commission in 
accordance with that section, shall remain “the confiden¬ 
tial records of the code member filing such information”. 
Plaintiffs believe and aver that it was not the intention of 
Congress by section 10 (a) of the act to do violence to the 
provisions of section 4 (a) Part II of the same act, and 
that the action contemplated by the Commission, based on 
its construction of section 10 (a), as reflected in its orders 
of August 31, 1938 hereinbefore described, does violence to 
that section as well as to section 4 (a) Part II and is there¬ 
fore unlawful. Plaintiffs further aver that the cost data 
and realization prices of plaintiffs were submitted by them 
to the Commission under a condition of confidence, as pro¬ 
vided by the Bituminous Coal Act of 1937, and that, in 
these circumstances, the Commission became then and there 
required by law and good conscience to preserve in 

12 confidence and keep secure, the property rights of 
plaintiffs in their ownership of such cost data and 

realization prices, against the disclosure thereof to inter- 
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ested persons or others for the purpose of inspection, or 
for any other purpose, except with the consent of the plain¬ 
tiffs and each of them. 

, 14. Plaintiffs aver that they now regard and have always 
regarded knowledge of their cost of doing business and of 
their sales realization as their own valuable and private 
property, subject to be used and enjoyed by themselves 
alone. They have at all times zealously and successfully 
protected information of this character against disclosure 
tp other persons who might thereupon either as consumers 
or as competitors, or potential competitors, of plaintiffs be 
able to convert such information to their own uses and ad¬ 
vantage, and to the prejudice and disadvantage of plain¬ 
tiffs. Plaintiffs further aver that their cost data and real¬ 
ization prices are their own valuable property, of which 
they may not be deprived without their consent; that in 
submitting such data to the Commission, pursuant to the 
provisions of the Bituminous Coal Act of 1937, plaintiffs 
did not give their consent to its disclosure by the Commis¬ 
sion at a hearing, or to its disclosure for inspection by in¬ 
terested parties or by others in advance of, or incidental to 
a hearing. 

; 15. Plaintiffs further aver that the immediate and prox¬ 
imate effect of the threatened disclosure by the defendants 
and their agents of the cost data and sales realization prices 
of plaintiffs, will be to make available such information and 
other private data of plaintiffs to their competitors and 
consumers of coal, which will cause plaintiffs irreparable 
injury and damage, in that it will destroy plaintiffs’ prop¬ 
erty right in the information contained in such re- 
13 ports, and will lay open such information to plain¬ 
tiffs’ competitors, and others, for such use, profit 
advantage and enjoyment as they may derive therefrom 
without limitation whatsoever; and that the use, profit and 
enjoyment which plaintiffs’ competitors and consumers 
shall derive from such reports and information will nat¬ 
urally and inevitably result in great prejudice to plaintiffs 
and in irreparable injury to them in the conduct of their 
business as producers of coal. If said private information 
of plaintiffs is made available to the public for inspection, 
as defendants threaten to do, plaintiffs will suffer irrepar¬ 
able injury because inter alia customers, with the knowledge 
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of plaintiffs’ costs thus acquired, would demand lower 
prices; that since certainty of continuous supply of coal is 
a factor in the purchase of coal, and since coal mines, which 
have a low cost of production arc considered by customers 
to be most likely to supply coal continuously, the coal pro¬ 
ducer which has low costs of production would secure busi¬ 
ness which would otherwise go to the producer with a higher 
cost of production, and this would cause a loss or transfer 
of business from producer to producer, and from district 
to district; that low cost producers would be able to under¬ 
bid high cost producers; that the credit standing of high 
cost producers would be impaired, thus making it difficult 
for them to borrow money; and that no protection would 
be afforded to plaintiffs even if the information as to their 
costs, be published without their names being shown, since 
competitors and others could readily identify the producer 
by a comparison of the tonnage on the cost sheets with 
that published by the Bureau of Mines and other organi¬ 
zations. 

16. While, under the provisions of section 10 (a) of the 
Bituminous Coal Act the Commission is empowered to re¬ 
quire reports from producers, and may require producers 
to maintain a uniform system of accounting of costs, 
14 wages, operations, sales, etc., and while the pro¬ 
ducer, as such, is at liberty to disclose his cost of 
production and sales realization at any hearing before the 
Commission or in any court or elsewhere, plaintiffs aver 
that the interpretation of section 10 (a), on which the or¬ 
ders of the Commission of August 31, 1938 are based, is 
not only not authorized by the provisions of the Bituminous 
Coal Act of 1937, but is arbitrary unreasonable and in vi¬ 
olation of the provisions of that act, and contrary to the 
spirit and plain intent thereof; that the Commission erred 
and was arbitrary in holding that the provisions of that act, 
which require that average minimum prices and marketing 
rules and regulations must be determined by the Commis¬ 
sion after hearing, imposes on the Commission the neces¬ 
sity of either introducing in evidence or making available 
for inspection by interested parties the invidual cost data 
and realization prices submitted to the Commission by plain¬ 
tiffs in confidence under the terms of section 4 (a) Part 
II, and, further, that the action of the Commission contem- 
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plated by its orders of August 31, 1938 hereinbefore de¬ 
scribed, which threaten to disclose the cost data of plaintiffs 
and each of them, for inspection by interested parties at 
the whim or discretion of the Commission or of the parties 
is arbitrary, unreasonable and unlawful. 

Plaintiffs further aver that, as the Commission is author¬ 
ized and required to determine only the weighted average 
of the total cost of the tonnage for each minimum price 
area, neither due process nor the statute itself requires 
that the cost data and other private information of plain¬ 
tiffs, and each of them, or of coal producers as a class, and 
without their consent, may be made available for inspec¬ 
tion by “interested parties”, so that such data will be avail¬ 
able for introduction in evidence or not, at the whim or 
discretion of the Commission or of the interested 
parties. 

15 17. Plaintiffs aver that by reason of the unlawful 

administration of the Bituminous Coal Act of 1937 
by the Commission, as shown by its avowed intention to 
disclose the cost data and other private information of 
plaintiffs for inspection by interested parties in certain 
proceedings before the Commission, plaintiffs are threat¬ 
ened with irreparable injury and will suffer irreparable in¬ 
jury and damage unless defendants are enjoined and re¬ 
strained as herein prayed. 

Plaintiffs have no plain adequate and complete remedy 
at law in the premises, and only in a suit of this character 
can the issues here presented be adequately determined and 
the proper relief had. 

Wherefore, plaintiffs pray the Court that it take jurisdic¬ 
tion of this case and cause appropriate process to issue 
against the defendants and each of them, and require the 
defendants to answer this bill of complaint, as provided by 
the rules of this Court and by the law. 

Plaintiffs further pray that defendants and each of them 
and their successors in office and all persons acting or claim¬ 
ing to act under their authority, or by their direction be 
restrained and enjoined both temporarily, pending the suit, 
and permanently, at the final hearing, from carrying out the 
provisions, purposes and acts contemplated by the orders 
of August 31, 1938 hereinbefore described, and that defen¬ 
dants and each of them be restrained and enjoined from 
making available for inspection to interested parties or 
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others, the individual verified cost reports of the Utah and 
Wyoming plaintiffs at the offices of the Commission in the 
Central Savings Bank Building in Denver, Col., on and 
after September 10,1938, or at any other time or place, and 
of the individual verified cost reports of the eastern 

16 plaintiffs, whose mines are located in Minimum Price 
Area No. 1 at the offices of the Commission at Wash¬ 
ington, D. C., on and after September 15, 1938, or at any 
other time or place. 

Plaintiffs further pray that pending final hearing herein, 
this Honorable Court forthwith cause to be issued a tempo¬ 
rary restraining order and a preliminary injunction in ac¬ 
cordance with the rules of this Court enjoining and restrain¬ 
ing the defendants and each of them as hereinbefore 
prayed; that upon final hearing said injunction be made 
final and perpetual; that upon final hearing of this cause, 
this Court shall order, adjudge and decree, and also, pur¬ 
suant to the provisions of the Federal Declaratory Judg¬ 
ment Act, as amended, shall order, adjudge and decree that 
the cost data and other private information of plaintiffs sub¬ 
mitted by them to the Commission in confidence, is their own 
valuable and private property, which is entitled to the pro¬ 
tection of the law, and that without the consent of plaintiffs 
the defendant Commission and the other defendants are 
without authority to make such private information avail¬ 
able for inspection by parties interested in proceedings be¬ 
fore the Commission either before, at, or after hearings of 
the Commission in such proceedings, and that plaintiffs 
shall have such other, further and general or special relief 
as the nature of the case may require and the Court may 
deem proper and just in the premises. 

ROBERT E. QUIRK 
Counsel for Plaintiffs . 

17 District of Columbia: ss: 

Robert E. Quirk, being duly sworn, deposes and says that 
he is attorney for the plaintiffs herein; that he has read the 
foregoing bill of complaint and is familiar with the facts 
and statements therein made, and that the same are true, 
except as to those stated on information and belief, and, as 
to those, he believes them to be true. 

ROBERT E. QUIRK 
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Subscribed and sworn to before me this 6th day of Sep¬ 
tember, 1938. 

STUART H. ROBESON 

(Notarial Seal) Notary Public. 

My Commission Expires: January 15, 1939 

18 Motion to Dismiss 

Filed September 8,1938 

##*##* 

To the District Court of the United States 
for the District of Columbia: 

Come now the defendants, and each of them, and respect¬ 
fully move this Honorable Court to dismiss the petition 
filed herein for each of the following reasons: 

1. Because this Honorable Court is without jurisdiction 
to grant the relief prayed for. 

2. Because the petition does not state facts sufficient to 
constitute a cause of action against these defendants, or any 
of them. 

3. Because the Order of the Commission complained of 
is but a procedural step in a matter wholly within the juris¬ 
diction of the National Bituminous Coal Commission as con¬ 
ferred bv the Bituminous Coal Act of 1937. 

4. Because the allegations in the petition as to irrepar¬ 
able injury are but mere conclusions, and fail to state any 
facts as to whether or not plaintiffs, or any of them, have 
a high or low cost of production, which fact is essential to a 
showing of damage under the allegations that mines with a 
low cost of production are considered by customers to be 

most likely to supply coal continuously, and the coal 

19 producer who has the low cost of production would 
secure business which would otherwise go to the pro¬ 
ducer with a higher cost of production. 

5. Because the cost data which the Commission will make 
kno-wn to interested parties -within the proceeding to estab¬ 
lish minimum prices is not the current costs of the plain¬ 
tiffs, or of any other producers, but is the costs incurred by 
such producers during the year 1936. 

6. Because the Bituminous Coal Act of 1937 directs the 
National Bituminous Coal Commission to establish mini¬ 
mum prices based upon the weighted average cost of pro- 
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duction for the year 1936, adjusted so as to reflect changes 
in costs which have been established since January 1, 1936, 
which weighted average cost of production can be ascer¬ 
tained only by determining the actual costs of the individ¬ 
ual producers, in the manner provided by the Act, and said 
Act further provides that all interested parties must be af¬ 
forded an opportunity to be heard before any rule or regu¬ 
lation having the force and effect of law may be issued by 
the Commission, and no such opportunity would or could 
be afforded interested parties unless they were given full 
opportunity to examine the underlying data upon which the 
minimum prices will be predicated. 

7. Because the alleged injury which the plaintiffs claim 
they will suffer if said 1936 costs are disclosed, if an injury 
at all, is not peculiar to them, but is common to all coal pro¬ 
ducers within the United States, whether code members or 
not. 

8. Because if plaintiffs suffer any injury it is “damnum 

absque injuria” in that the Bituminous Coal Act was 
20 enacted for the protection of interstate commerce in 

bituminous coal, and under the scheme adopted by 
Congress it is necessary for the Commission in establishing 
the minimum prices, as directed by the Act, to show the 
basis for its administrative action in a record of a full and 
fair hearing, and this basis of its action cannot be shown 
unless the underlying cost figures, upon which minimum 
prices will be predicated, are disclosed in the proceedings, 
in order that interested parties, as well as a reviewing court, 
may be advised as to the evidentiary facts which resulted 
in the Commission’s final determinations. 

9. Because the petition on its face discloses that the Com¬ 
mission, after hearing, considered that the disclosure to 
interested parties of the said cost data was necessary in 
order that the Commission might proceed intelligently and 
fairly in establishing minimum prices as directed by the 
Act. 

10. Because the cost data in question was submitted to the 
Commission pursuant to the provisions of Section 10 (a) 
of the Act, which Section provides that such data may be 
disclosed in evidence in any hearing before the Commission 
or any court, and because the Commission has found that 
such disclosure is necessary in the proceedings to establish 
minimum prices in order to afford interested parties a full 
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and fair hearing as provided by the Act and the Due Proc¬ 
ess Clause of the Constitution. 

11. Because the cost data was submitted to the Commis¬ 
sion by the plaintiffs, as well as by all other producers, 
with full knowledge of the provisions of Section 10 (a) of 
the Act, under which said cost data was collected by the 
Commission. 

21 12. Because the petition failed to clearly show that 
the Commission, in disclosing said cost data in evi¬ 
dence, is not conforming to the statutes or is invading any 
constitutional rights, and because public policy forbids the 
use of injunction to hamper the Commission in the perform¬ 
ance of its important and necessary duties unless it is clear 
beyond debate that it has failed or refused to conform to the 
statute or is invading a constitutional right. 

Respectfully submitted, 

National Bituminous Coal Commission, and 
Percy Tetlow, 

Pleas E. Greenlee, 

Thomas S. Haymond, 

John C. Lewis, 

Walter H. Maloney, 

Clarence E. Smith, 

Individually and as Members of the Na¬ 
tional Bituminous Coal Commission, and 
F. W. McCullough, 

Individually and as Secretary of the Na¬ 
tional Bituminous Coal Commission, 
i Defendants. 

By ROBERT W. KNOX 
ROBERT L. STERN 
THOS. J. O’BRIEN 
Their Attorneys 

22 Order 

Filed September 9, 1938 
* # # 

This cause having come on to be heard on September 8, 
1938 on plaintiffs’ motion for a temporary injunction upon 
verified bill of complaint and on defendants’ motion to dis¬ 
miss the bill of complaint, and briefs having been submitted, 
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and counsel for the parties and for amici curiae having 
been heard orally, and it appearing to the court that the 
bill of complaint fails to state a cause of action in that the 
acts of the defendants sought to be enjoined are authorized 
by and not in violation of the Bituminous Coal Act of 1937, 
it is this 9th day of September, 1938: 

Ordered, Adjudged, and Decreed that the motion for tem¬ 
porary injunction be denied, that the motion to dismiss the 
bill of complaint is granted, and that the bill of complaint 
filed herein be and the same hereby is dismissed. 

JOSEPH W. COX 

Justice. 

Appeal noted from the above decree. Bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) or in 
lieu thereof a cash deposit of Fifty Dollars ($50.00) to be 
made with the clerk. 

JOSEPH W. COX 

Justice. 


Memorandum 

September 9, 1938 

$50. deposited by Eobt. E. Quirk for plaintiffs in lieu of 
bond on appeal. 


23 Plaintiffs’ Assignment of Errors 

Filed September 14, 1938. 

* # * 


Now come the Utah Fuel Company, et al., plaintiffs in the 
above entitled cause and file the following assignment of 
errors on which they will rely on their prosecution of the 
appeal in the above entitled cause from the decree and 
judgment entered by this Honorable Court on the 9th day 
of September, 1938, and show in the proceeding, record and 
judgment in the above entitled cause there was manifest 
error in the following respects: 

1. The Court erred in denying the prayers of the plaintiffs 
as made in their bill of complaint herein. 

2. The Court erred in dismissing the bill of complaint filed 
herein. 

3. The Court erred in granting defendants’ motion to dis¬ 
miss the bill of complaint. 
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: 4. The Court erred in refusing to issue a writ of injunc¬ 
tion, as prayed for in the said bill of complaint, and in the 
motion made by plaintiffs for such a writ. 

, Wherefore said plaintiffs pray that said judgment and 
decree of the District Court of the United States for the 
District of Columbia may be reversed, and that said Court 
be directed to grant such other and further relief as may 
seem proper. 

ROBERT E. QUIRK, 

Counsel for Plaintiffs. 

Service accepted: 

ROBERT L STERN 
Counsel for Defendants. 

Sept 14, 1938 


24 Designation of Record 

Filed September 14, 1938. 

# # * 


Now come the Utah Fuel Company, et al., plaintiffs in 
the above entitled cause, and the National Bituminous Coal 
Commission, et al., defendants in the above entitled cause, 
and designate the parts of the record which they desire to 
have included in the transcript, said parts being considered 
sufficient for the determination of the question raised on 
appeal, namely: 

1. Plaintiffs’ verified bill of complaint. 

2. Defendants’ motion to dismiss. 

3. Decree of the Court of September 9,1938, which denied 
plaintiffs’ motion for a temporary injunction, which 
granted defendants’ motion to dismiss the bill of complaint, 
and which ordered, adjudged and decreed that the bill of 
complaint be dismissed. 

4. Note of appeal in open court and action of the Court 
fixing appeal bond authorizing deposit in lieu thereof, and 
docket entry showing such deposit, as noted on the face of 
the decree of the Court. 

5. Plaintiffs’ assignment of errors. 

6. This designation. 

ROBERT E. QUIRK, 

Counsel for Plaintiffs. 

, ROBERT L STERN 

i Counsel for Defendants. 
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25 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 24, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 68049 in Equity, where¬ 
in Utah Fuel Company, et ah, are Plaintiffs and National 
Bituminous Coal Commission, et ah, are Defendants, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of September, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7247. Utah Fuel Co. et ah, Ap¬ 
pellants, vs. National Bituminous Coal Commission, et ah 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Sep 16 1938. Joseph W. Stewart, Clerk. 
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IN THE 

United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1938. 


NO. 7247. 


Utah Fuel Company, Et Al., - - Appellants , 

v. 

National Bituminous Coal Commission, 

Et Al., ------ Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This case is here on appeal -from a final judgment 
of the District Court of the United States for the 
District of Columbia, dismissing the Bill of Com¬ 
plaint and denying a motion for injunction. 

The record consists of: (a) plaintiffs * verified bill 
of complaint, (b) defendants’ motion to dismiss, 
(c) decree of the District Court denying motion for 
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temporary injunction and dismissing the bill of com¬ 
plaint, (d) note of appeal and action of Court in fix¬ 
ing appeal bond, and (e) appellants' assignment of 
errors. 

As the motion to dismiss admits the allegations 
in the bill of complaint no evidence was offered or 
taken in the Court below, and it is therefore neces¬ 
sary only briefly to recite the allegations of the bill 
in order that the Court may understand the issues 
before it. The facts set forth below are summarized 
from the allegations in the bill. Appellants here 
will be referred to as plaintiffs and the appellees as 
defendants. 

This is a suit in equity to enjoin the National 
Bituminous Coal Commission, the members, officers 
and agents thereof from carrying out the announced 
intention of laying open for inspection by all inter¬ 
ested parties the individual cost reports of the plain¬ 
tiffs, made by them to the Statistical Bureaus of the 
National Bituminous Coal Commission under the 
terms of the Bituminous Coal Act of 1937. 

Plaintiffs, and each of them, produce, sell and 
ship bituminous coal in interstate commerce and 
have, duly and regularly accepted the Bituminous 
Coal Code promulgated by the National Bituminous 
Coal Commission under the Bituminous Coal Act of 
1937 and are, and at all times mentioned in the com¬ 
plaint have been, members of that Code in good 
standing. 



o 
♦ > 

Oil July 15, 1937, the Commissi on entered its 
Order No. 15, in which it recited that to perform 
effectively its duties under the National Bituminous 
Coal Act of 1937 it was required to be fully informed 
as to the production and distribution of bituminous 
coal and that pursuant to the authority conferred on 
it by Section 10(a) of said Act, each producer of 
bituminous coal, including plaintiffs, was directed to 
file with the Commission a complete report showing 
the detailed cost of tonnage produced and the realiza¬ 
tion prices derived from the sale of coal; that such 
reports were to be made separately for each mine and 
to include all coal produced during the calendar 
year 193G and all coal sold during the same period. 
A copy of said order was sent by the Secretary of the 
Commission to each known coal producer within the 
United States, together with cost forms which the 
Commission had provided for the making of such 
reports. Each producer was required by the order 
to file, and plaintiffs did file, duly verified reports 
with the Statistical Bureau of the Commission in 
the District within which the reporting mine or 
mines are located. The order contained the fol¬ 
lowing provision: 

“The Commission directs special attention 
to the provisions of section 10 of said Act re¬ 
lating to the confidential nature of the reports 
required under this order , and further gives 
notice that the penalties provided for non-com¬ 
pliance with this order by the producer will be 
strictly enforced.’’ 



4 


The cost forms prepared by the Commission and 
accompanying the Commission's order No. 15, which 
were used by plaintiffs in submitting their detailed 
production costs and sales realization bore at the 
top in bold type the assuring statement that: 

i “TUTS REPORT TS REQUIRED UN¬ 
DER THE PROVISIONS OF THE BITUMI¬ 
NOUS COAL ACT OF 1937 AND IS THERE¬ 
FORE CONFIDENTIAL.” 

Pursuant to the requirements of said order and 
relying on the confidence imposed by the provisions 
of the Act, plaintiffs prepared and filed with the 
Statistical Bureau of the Commission for their re¬ 
spective districts complete cost and realization re¬ 
ports for 1936 for each of their mines. 

On March 30, 1938, the Commission made and 
promulgated a ruling in which it announced that it 
would thereafter give public notice of a hearing to be 
held to determine the weighted average of the total 
costs of the tonnage of coal from each minimum price 
area in the calendar year 1936, adjusted as provided 
by Section 4 II (a) of the Bituminous Coal Act 
of 1937, at which hearing the information obtained 
from individual coal producers with respect to in¬ 
dividual costs of production of coal of such producers 
in the calendar year 1936, would be made available 
for inspection and introduction in evidence at such 
hearings to support the determination by the dis¬ 
trict boards of the total cost of the ascertainable 
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tonnage produced in their respective districts in the 
calendar year 1936, and also to support the Com¬ 
mission's determination of the weighted average of 
the total cost of the tonnage for each minimum price 
area in that year, adjusted as prescribed in the Act. 
In such ruling the Commission further announced 
it construed Section 10 (a) of the Bituminous Coal 
Act of 1937 as authorizing such a disclosure in such 
manner and under such circumstances. 


Thereafter certain of the plaintiffs herein filed a 
petition with the Commission which objected to the 
ruling of March 30, 1938, as erroneous and which 
prayed, inter alia, for a hearing and that upon con¬ 
sideration of the facts and circumstances recited in 


the petition and the provisions of the Bituminous 
Coal Act of 1937, the Commission vacate the ruling 
and rescind its construction of Section 10 (a) of 
said Act. The Commission thereupon assigned that 
petition for hearing. Such a hearing was held at the 
office of the Commission in Washington, D. C., on 
May 25 and 20, 1938. The plaintiff, Mallory Coal 
Company, and certain other coal producers, partici¬ 
pated in that hearing. As the result thereof, on 
June 1, 1938, the Commission filed its report, find¬ 
ings of fact and opinion, and made and entered an 
order as of that date. In that order the Commission 


adhered to its ruling of March 30, 1938, recited the 
substance of the petitions and the evidence of injury, 
whereupon it denied said petitions and ordered and 
directed: 
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“That the Secretary of the Commission be 
and he is hereby directed to cause the individual 
cost returns of the producers, as above described, 
to be made available for inspection by interested 
parties in the final hearing- in the establishment 
of minimum prices and marketing rules and 
regulations, so that the same will be available 
for introduction in evidence if and when re¬ 
quired/’ 


The plaintiff, Mallory Coal Company, and certain 
other coal producers, being dissatisfied and aggrieved 
by the order of the Commission of June 1, 1938, filed 
a petition for review by this Court, pursuant to the 
provisions of Section b (I)) of the Bituminous Coal 
Act of 1937. That petition was heard and considered 
by this Court and on August 1, 1938, in No. 7178, 
Mali or// Cool Co., cl oh, v. Xofiounl ISitinuinous Coal 
('oniwi.ssion (not yet reported), the Court dismissed 
the petition on the ground, infer olio, that the order 
entered bv the Commission was not a revicwable or¬ 


der under the provisions of said Section 6 (b). 

On August 31, 1938, the Commission made and 
entered orders directing the Secretary of the Com¬ 
mission to cause the verified cost reports of all the in¬ 
dividual producers in the various districts, including 
plaintiffs, ‘‘to be made available for inspection dur¬ 
ing business hours” on and after certain dates named 
in the order, by those interested parties who have 
filed appearances. 
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Plaintiffs have always guarded knowledge of 
their cost of doing business and their realization as 
a valuable property right, which will be destroyed if 
the reports are made available for inspection as 
threatened, and plaintiffs will thereby suffer ir¬ 
reparable injury and damage. 

The Commission is without authority to make 
available for inspection the individual cost and 


realization reports of the plaintiffs as such action is 


in conflict with and prohibited by the terms of the 
Bituminous Coal Act of 1937, pursuant to which the 
Commission purports to act. 

Having no remedv at law or bv wav of review, 
plaintiffs instituted this action to enjoin the Commis¬ 
sion from making the threatened disclosure. The 
District Court filed no opinion but as already stated, 
denied the motion for injunction and sustained de¬ 
fendants’ motion to dismiss. On application of 
plaintiffs to this Court an injunction pending appeal 
was granted, whereby the defendants were enjoined 
“from making available for inspection by interested 
parties, or others, the individual verified cost reports 
of the petitioners, as described in the bill of com¬ 
plaint and in the orders of the National Bituminous 
Coal Commission, promulgated August 31, 1938, in 
Docket No. 15 of said Commission.” 
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THE STATUTE. 

The pertinent provisions of the Bituminous Coal 
Act of 1937 are set forth in the discussion that fol¬ 
lows : 


THE QUESTIONS PRESENTED. 

3. Whether under the Bituminous Coal Act of 
1937 the Commission has the authority or power, in 
the course of a proceeding to determine the weighted 
average cost of production for minimum price areas 
and to fix minimum prices, to make available for in¬ 
spection by interested parties the confidential records 
of the Code member plaintiffs relating to detailed 
costs of production and sales realization. 

2. Whether the Court below had jurisdiction of 
this suit. 

3. Whether the bill states facts sufficient to con¬ 
stitute a cause of action. 

SUMMARY OF ARGUMENT. 

1. The exception in Section 10 (a) of the Bitu¬ 
minous Coal Act of 1937 cannot be construed to give 
to the Commission authority to make public at a 
hearing to establish minimum prices, the individual 
cost reports of Code members made by them pursu¬ 
ant to the terms of the statute and the Code, without 
nullifying the provisions of the Act which provide 
that such information shall be held as the confiden¬ 
tial records of the Code member filing same, and 
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specifically without nullifying the unqualified rule 
in Section 4 II (a), and the rule in Section 10 (a) 
to which the execution is made. Taken bv its four 

.A. %/ 

corners, the Act cannot be construed to permit the 
publication of these reports under the circumstances 
and in the manner here proposed without destroying 
the general policy and purpose which runs through¬ 
out the Act, and without imputing to Congress either 
an intent to mislead and deceive or ignorance of the 
meaning of the language used in the exception. 

2. Defendants contend that the Court should re^ 
solve all doubts of construction in favor of avoiding 
any question as to the constitutionality of the pro¬ 
ceedings bv the Commission under the Act. In an- 
swer to this contention plaintiffs say that the mean¬ 
ing of the Act is clear, and that the Court may not 
ignore the plain terms and meaning of the Act in 
order to avoid a possible question of constitutional¬ 
ity, and that to construe the Act as requested by the 
defendants would be for the Court to indulge in “dis¬ 
ingenuous evasion.” 

3. While the question whether the interested 
parties would be denied a fair hearing necessary 
under the requirement of due process if the indi¬ 
vidual cost data be not disclosed, is not here and not 
necessary for the decision of this case, plaintiffs con¬ 
tend that if considered it must be answered in the 
negative. 

4. If the underlying data on which are based 
statistics used in carrying out the provisions of an 


s 


THE STATUTE. 

The pertinent provisions of the Bituminous Coal 
Act of 1937 are set forth in the discussion that fol¬ 
lows : 


THE QUESTIONS PRESENTED. 

l.i Whether under the Bituminous Coal Act of 
1937 the Commission has the authority or power, in 
the course of a proceeding to determine the weighted 
average cost of production for minimum price areas 
and to fix minimum prices, to make available for in¬ 
spection by interested parties the confidential records 
of the Code member plaintiffs relating to detailed 
costs of production and sales realization. 

2. Whether the Court below had jurisdiction of 
this suit. 

3. Whether the bill states facts sufficient to con- 

i 

stitute a cause of action. 

SUMMARY OF ARGUMENT. 

1. The exception in Section 10 (a) of the Bitu¬ 
minous Coal Act of 1937 cannot be construed to give 
to the Commission authority to make public at a 
hearing to establish minimum prices, the individual 
cost reports of Code members made by them pursu¬ 
ant to the terms of the statute and the Code, without 
nullifying the provisions of the Act which provide 
that such information shall be held as the confiden¬ 
tial records of the Code member filing same, and 
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specifically without nullifying tlie unqualified rule 
in Section 4 II (a), and the rule in Section 10 (a) 
to which tlie exception is made. Taken by its four 
corners, the Act cannot be construed to permit the 
publication of these reports under the circumstances 
and in the manner here proposed without destroying 
the general policy and purpose which runs through¬ 
out the Act, and without imputing to Congress either 
an intent to mislead and deceive or ignorance of the 
meaning of the language used in the exception. 

2. Defendants contend that the Court should re¬ 
solve all doubts of construction in favor of avoiding 
any question as to the constitutionality of the pro¬ 
ceedings bv the Commission under the Act. In an- 
swer to this contention plaintiffs say that the mean¬ 
ing of the Act is clear, and that the Court mav not 
ignore the plain terms and meaning of the Act in 
order to avoid a possible question of constitutional¬ 
ity, and that to construe the Act as requested by the 
defendants would be for the Court to indulge in “dis¬ 
ingenuous evasion. ” 

3. While the question whether the interested 
parties would be denied a fair hearing necessary 
under the requirement of due process if the indi¬ 
vidual cost data be not disclosed, is not here and not 
necessary for the decision of this case, plaintiffs con¬ 
tend that if considered it must be answered in the 
negative. 

4. If the underlying data on which are based 
statistics used in carrying out the provisions of an 
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Act of Congress must be disclosed and made subject 
to verification, not only would the Act here in ques¬ 
tion be unworkable, but the same would be true as 
to numerous other Act of Congress, if, indeed, such 
other Acts would not be unconstitutional on their 
face. Among the other acts to which reference is 
made as coming within this rule are the Agricultural 
Adjustment Act of 19)38 and the Fair Labor Stand¬ 
ards Act of 1938. 

5. The District Court has jurisdiction to grant 
1 lie relief sought and the complaint states facts suf¬ 
ficient to constitute a cause of action. All the requi¬ 
sites of equitable jurisdiction are present. The plain¬ 
tiffs (are being: (1) threatened by officers of the 
United States with immediate unlawful action; 
(2) which would inflict irreparable injury; and (3) 
have no adequate remedy at law. All of these mat¬ 
ters are alleged in the bill of complaint and the same 
states a cause of action. On the pleadings, the alle¬ 
gations of fact contained in the bill must be taken 
as true. 


n 


ARGUMENT. 


The Act Properly Construed Prohibits the Commission 
from Making- Public, in the Manner Here Proposed, 
the Individual Cost Data Filed by Code Members 
With the Statistical Bureaus. 


The -Bituminous Coal Act of 1937 provides for 
the promulgation of a ‘‘Bituminous Coal Code,*’ 
which sets forth the rights, duties and obligations of 
those producers of coal who accept such Code. Sec¬ 
tion 4 of the Act provides in the first three para¬ 
graphs thereof, as follows: 


“The provisions of this section shall be pro¬ 
mulgated bv the Commission as the ‘Bituminous 
Coal Code/ and are herein referred to as the 
code. 

“Producers accepting membership in the 
code as provided in section 5 (a) shall be, and 
are herein referred to as, code members, and 
ihc provisions of such code shall apply only to 
such code members, except as otherwise provided 
by subsection (h) of part II of this section. 

“For the purpose of carrying out the de¬ 
clared policy of tins Act, the code shall contain 
the following conditions and provisions, which 
are intended to regulate interstate commerce in 
bituminous coal and which shall be applicable 
onlv to matters and transactions in or directlv 
affecting interstate commerce in bituminous 
coal/' (Italics ours.) 


It was as members of this Code and pursuant to 
the terms thereof, that plaintiffs here filed the cost 
reports, which the Commission now threatens to 
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make public. Under Part 1, Section 4—Organiza¬ 
tion—the Act provides for the organization of dis¬ 
trict boards. Part II—Marketing—of Section 4, 
provides as follows: 


, “The Commission shall have power to pre¬ 
scribe for code members minimum and maximum 
prices, and marketing rules and regulations, as 
follows: 


“ (a) All code members shall report all spot 
orders to such statistical bureau hereinafter pro¬ 
vided for as mav be designated bv the Oomniis- 
sion and shall file with it copies of all contracts 
for the sale of coal, copies of all invoices, copies 
of all credit memoranda, and such other infor¬ 
mation concerning the prcjtaration, cost, sale 
and distribution of coal as the Commission man 
authorize or require. All such records shall be 
held btj the statistical bureau as the confidential 
records of the code member filing such informa¬ 
tion. 

“For each district there shall be established 
by the Commission a statistical bureau which 
shall be operated and maintained as an agency 
of the Commission. Each statistical bureau shall 
be under the direction of a manager, who shall 
be appointed by the Commission. No producer, 
employee, or representative of a producer, and, 
except as the Commission may specifically ap¬ 
prove, no member of a district board or employee 
or representative thereof shall be an employee 
of any statistical bureau. 

i “Each district board shall, from time to time 
on its own motion or when directed bv the Com¬ 


mission, propose minimum places free on board 
transportation facilities at the mines for kinds, 
qualities, and sizes of coal produced in said dis- 
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tions as to mines, consuming market areas, 
values as to uses and seasonable demand. Said 
prices shall be proposed so as to yield a return 
per net ton for each district in a minimum price 
area, as such districts are identified and such 
area is defined in the subjoined table designated 
4 minimum-]>rice-area table,’ equal as nearly as 
may be to the weighted average of the total costs, 
per net ton, determined as hereinafter provided, 
of the tonnage of such minimum price area. The 
computation of the total costs shall include the 
cost of labor, supplies, power, taxes, insurance, 
workmen's compensation, royalties, depreciation 
and depletion (as determined by the Bureau of 
Internal Revenue in the computation of the 
Federal income tax) and all other direct ex¬ 
penses of production, coal operators’ association 
dues, district board assessments for Board oper¬ 
ating expenses only levied under the code, and 
reasonable costs of selling and the cost of admin¬ 
istration.” (Italics ours.) 


It is important to notice the position in the Act 
of the provision imposing a confidential character 
upon the cost and realization records filed bv Code 
members with the statistical bureaus. The first sen¬ 
tence of Bart II of Section 4 grants to the Commis¬ 
sion power to prescribe minimum and maximum 
prices for Code members in the manner thereafter 
set out. The next sentence of Part II requires Code 
members to report to the proper statistical bureau 
inter alia “such other information concerning the 
* * * cost, sale, and distribution of coal as the 

Commission may authorize or require.” Then im¬ 
mediate! v follows the sentence: “All such records 
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(/. e., those filed with the Statistical Bureau) shall 
be held by the Statistical Bureau as the confidential 
records of the Code member tiling such information.” 
The juxtaposition of these three sentences would 
seem to indicate clearly that Congress intended that, 
in exercising the power conferred in the first sen¬ 
tence to fix prices, the Commission should respect 
the confidential character of these reports. Other¬ 


wise. the third 
gated to some 


sentence might well have been rele- 
other section where it would not be 


tied up with exercise of the price-fixing 
the (’ommission. 


powers of 


It }viil therefore be seen that the Code members 
filed the <-ost reports here in question pursuant to the 
terms of a Code which they had formerly accepted, 
which Code is in the terms of the statute, and pro¬ 
vided that such reports should be held “as the con¬ 
fidential records of the Code member filing such in¬ 
formation." 


This feature of the Act deserves special mention. 
The Code is not merelv one of several sections of a 
statute of general application. It is more than that 
—it is the part of the Act which relates peculiarly to 
Code members. It is singled out from the Act by 
being required, by Section 5, to be promulgated as a 
separate document, which is sent to all producers for 
signature and acknowledgment. A producer who 
accepts in this manner becomes a (’ode member. One 
who does not, incurs none of the liabilities of the 
Code and is not subject thereto at all. If he prefers 
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to pay the penalty provided in Section 3, a producer 
can remain unaffected by the Code. Hence, it is fair 
to sav that Congress intended that a Code member 
will find the rights and duties peculiar to him as a 
Code member set out in the document which he signs. 
He finds in this document an unqualified statement 
that the information he files with the statistical bu¬ 
reaus shall remain his confidential records. Surely, 
Congress cannot have intended that this unqualified 

statement should be entirelv emasculated bv the 

«' %> 

vague and uncertain exception set out in Section 
10 (a), a portion of the Act which is not required 
to be brought to his special attention at all and 

S-* Jl 

which by its terms is applicable to producers as dis¬ 
tinguished from Code members. 

In requiring the filing of cost and realization re¬ 
ports, the Commission, however, purported to act 
under Section 10 (a). This section is no part of the 
Code and applies to “producers.” Section 10 (a) 
provides as follows: 


“The Commission may require reports from 
producers and may use such other sources of in¬ 
formation available as it deems advisable, and 
may require producers to maintain a uniform 
system of accounting of costs, wages, operations, 
sales, profits, losses, and such other matters as 
mav be required in the administration of this 
Act. No information obtained from a producer 
disclosing costs of production or sales realiza¬ 
tion shall be made public without the consent of 
the producer from whom the same shall have 
been obtained, except where such disclosure is 
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made in evidence in any hearing before the Com¬ 
mission or any court and except that such infor¬ 
mation may be compiled in composite form in 
such manner as shall not be injurious to the in¬ 
terests of any producer and, as so compiled, may 
be published by the Commission.” (Italics 
ours.) 


The Commission now claims the right to disclose 
the individual cost reports made by the Code mem¬ 
bers 'under the exception in 10 (a), which is appli¬ 
cable to “producers.” Therefore the question pre¬ 
sented is as to whether the exception in 10 (a) shall 
be construed to nullify the provision in Section -1 
II (a), which is a part of the Code, pursuant to which 
Code; members furnish tlieir cost reports, and which 
expressly provides that such reports shall be held as 
their confidential property, and further whether the 
exception in Section 10 (a) shall be so construed as 
to destroy the rule to which it is an exception, as well 
as the general purpose running through the Act. 

In the first place, it will be noted that Section 
10 (a) does not expressly provide that the Commis¬ 
sion may require producers to file cost and realiza¬ 
tion reports as is required of Code members in Sec¬ 
tion 4, II (a). The power is “The Commission may 
require reports from producers.” Inasmuch as the 
Commission fixes prices only for Code members it 
cannot be that the Act means that the Commission 
should require, for price-fixing purposes, reports 
from producers other than Code members. * * *” 
Therefore the reports contemplated by Section 10 


(a) must be reports containing information that the 
Commission may require in order to carry out its 
duties under the Act, other than its price-fixing 
duties. 

There arc numerous such duties, some of which 
are enumerated in Section 14, and include: investiga¬ 
tion of the economic operation of mines, with a view 
to the conservation of the natural coal resources; 
safe operation of mines for the purpose of minimiz¬ 
ing working hazards; the lowering of distributing 
costs for the benefit of consumers; and the control of 


production of coal including allotment of output to 
districts and producers within such districts, and 
holding hearings thereon. By paragraph (b) of 
Section 14, the Commission is required to report the 
result of its investigations on these matters, together 
with its recommendations, to the Secretary of the 
Interior for transmission by him to Congress. Again, 
by Section 16, the Commission is authorized to make 
complaint to the Interstate Commerce Commission 
with respect to rates, charges, tariffs, and practices 
relating to transportation of coal. Under Section 
4-A it is the duty of the Commission, either upon 
petition or upon its own motion, to determine, after 
hearing, whether coal sold in intrastate commerce 
or whether producers selling only in intrastate com¬ 
merce should be subject to regulation under the Code. 
The information obtained in Section 10 (a) would 
be of use in determining these questions. Also by 
Section 2 (a), the Commission is authorized to con- 
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duct research into numerous problems affecting the 
industrv, and in the discharge of these various duties 
information acquired under Section 10 (a) would 
be useful. 

At anv rate, close studv of the statute indicates 

•- • 

that the Commission has numerous duties other than 
those fet out in the Code. The duties of the Code 
members, with respect to the price-fixing process 
under the Code, are set forth in the Code and there 
we find no exception or qualification to the general 
requirement that the information filed by Code mem¬ 
bers under Section 4 IT (a) shall remain their con¬ 
fidential property. There would be absolutely no 
need for this general requirement in Section 4 II (a) 
if Congress intended that it be qualified by the vague 
exception in Section 10 (a), for Section 10 (a) itself 


includes provisions relating to non-disclosure of costs 
information. "When we look at Section 10 (a) we 
find a general power to require reports of producers. 


as distinguished from Code members, and it is rea¬ 
sonable to suppose that Congress intended this power 
to he used in connection with the performance by 
the Coipmission of its duties other than those set out 
in Section 4. This construction is further justified 
by the fact that the power of the Commission to re¬ 
quire reports from producers, contained in Section 
10 (a), could he excised completely from the statute 
without interfering in the slightest with the per¬ 
formance by the Commission of its duties under 
Section 4, that section containing -onqdete authority 
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and power for the Commission to gather information 
essential to the performance of its duties there set 
forth. On the other hand, the Commission would 
be unable properly to perform its duties under these 
other sections, to which attention lias been called, 
without the authority contained in Section 10 (a) to 
require reports from producers. 

An argument was made in the Court below by 
counsel for defendants, to the effect that since the 
Commission, in its Order Xo. 15 requiring the filing 
of cost and realization data by coal producers, pur¬ 
ported to act under the authority of Section 10(a), 
therefore the provisions contained in that section 
relating to the disclosure of siu-li information furnish 
the measure of a (’ode member’s rights, and hence 
the provisions in Section 4 11 (a) unqualifiedly pro¬ 
hibiting disclosure arc not applicable. 

This argument is utterly lacking in substance. 
As we have undertaken to show, Section 10(a) can¬ 
not be the measure of a (’ode member's rights. Code 


members are under a positive and express duty, set 
out in Section 4 IT (a), to file with tlic proper statis¬ 
tical bureau sirdi information as to costs and realiza¬ 
tion as the Commission mav authorize or require. 
The important fact is that the Commission, by its 
Order 15, did require the filing of such information. 
It is immaterial whether the Commission purported 
to act under Section 10(a) or Section 4 II (a). So 
far as Code members are concerned the only question 
which confronted them, when called upon to file the 
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reports, was whether any section authorized the 
Commission to require such tiling. The cost forms 
state:! on their face that the information was re¬ 
quired under the terms of the Act and was “there¬ 
fore confidential." without referring to any partic¬ 
ular section of the Act. Turning to the Code thev 
had signed, they found this authority in clear terms 
in Section 4 II (a), and they would not have been 
justified in declining to file such reports because the 
Commission cited, in Order 15, the wrong section of 

the Act as its authority. Cl earl v. Order 15 would 

• » 

have been good if the Commission had cited no sec¬ 
tion of the Act as its authority. And if the argument 
made by counsel is valid, then the Court will be re¬ 
quired to upset a long line of cases decided by the 
Supreme Court of the United States, which, ever 
since Ycrtzic Bank v. Fcnno, 8 Wall. 533, held that the 
validity of an Act of Congress is not to be measured 
by the particular power in the Constitution under 
which] Congress purported to act, but by the power, if 
any, which authorizes the substance of what was done, 
regardless of its form. Also if such argument is valid, 
then it is fair to say that two other conclusions will 
follow: first, that cadi administrative body must, in 
each administrative order, cite properly the section 
of the statute specifically authorizing its proposed 
action, or imperil the validity of its action; and, sec¬ 
ond, that by ingenuous citation of inapplicable sec¬ 
tions iof the statute, administrative bodies could 
trick ^persons subject to regulation out of their rights. 
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We cannot believe that this Court will so sacrifice 
form to substance as to uphold any such legal casu¬ 
istry. 

Plaintiffs insist that among the immunities which 
they obtain for assuming the obligations of Code 

members is the immunity from the disclosure of 

%> 

their individual cost and realization reports; that the 
Code expressly so provides and the Code is in the 
terms of the statute. They further insist that to 
construe the exception contained in Section 10 (a) 
so as to authorize a general disclosure of these con¬ 
fidential reports not only violates their rights under 
the statute and the Code, but also violates two well 
established rules of construction: (a) That where 
possible an Act must be construed so as to give force 
and effect to each of its provisions and to avoid, if 
may be, any construction which implies that the 
Legislature was ignorant of the meaning of the lan¬ 
guage it employed. Township of Montclair v. Hanis- 
cJell, 107 U. S. 147; Peek, el ah, v. Jennes, cl ah, 7 
IIow. 612; and (b) “Exceptions from a general pol¬ 
icy which a law embodies should be strictly con- 
* * 

strued; that is, should be so interpreted as not to 
destroy” the general policy to which it is an excep¬ 
tion. Spokane <£• Inland Empire Ih Co. v. United 
Stales, 241 U. S. 344. See also U. S. v. Ewin<j, 140 
U. S. 142. 


The Act sets up elaborate machinery to protect 
the confidential nature of the individual reports of 
code members. It provides for statistical bureaus, 
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to which such reports shall be made, and provides 
that “all such records shall be held by the statisti- 
cal bureau as the confidential records of the code 
member filing such information.” It provides that 
the district boards shall determine “from cost data 
submitted by the proper statistical bureau of the 
Commission” the weighted average of the total costs 
of the ascertainable tonnage produced in the district 
in the calendar year 1936, and adjust same to re¬ 
flect certain changes or trends, and that “Such de¬ 
termination and the computations upon which it is 
based shall be promptly submitted to the Commis¬ 
sion by each district board in the respective mini¬ 
mum price area” and that “The Commission shall 
thereupon determine the weighted average of the 
total costs of the tonnage for each minimum price 
area in the calendar year 1936”. also adjusted to 
reflect certain changes and trends. 

It will be seen that the Act fairly breathes secrecy 
with respect to the individual cost data of code mem¬ 
bers. Xo one is to see it except the Statistical Bu¬ 
reau, which shall hold it “as the confidential records 
of the Code member filing such information.” The 
Act then proceeds to provide that “no producer, em¬ 
ployee, or representative of a producer, and, except 
as the Commission may specifically approve, no mem¬ 
ber of a District Board or employee or representative 
thereof shall be an employee of any Statistical Bu¬ 
reau,” thereby clearly indicating that the District 
Boards shall not have knowledge of the records which 
the Statistical Bureau is to hold as confidential. 

i 
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On the other hand, the District Boards are com¬ 
posed of coal producers, except one member who is a 
representative of Labor. Why should Congress have 
been at pains to provide that the reports should be 
made to the Statistical Bureau, that such Bureau 
should hold them as the confidential records of the 
Code member, that no one connected with the coal 
industrv shall be on the Statistical Bureau, that the 
District Boards should make their determination 
‘‘from cost data submitted by the proper Statistical 
Bureau of the Commission,” that the Commission 


should make its determination from the figures and 
computations submitted to it by the district boards, if, 
by the exception to the rule in Section 10 (a), the 
whole elaborate design to insure secrecv was to be 

destroved bv an order of the Commission when it 

* * 

came t:> hold hearings to establish minimum prices? 
Such a construction imputes to Congress either an 
intention to mislead and deceive or ignorance as to 
the meaning of the exception in Section 10 (a). Can 
it be that Congress intended, after setting up such 
elaborate machinery to protect the confidential na¬ 
ture of these reports of code members, that the Com¬ 
mission should or could nullify the operation of such 
machinery and defeat the purpose thereof by simply 
ordering all such reports made available for inspec¬ 
tion ! 


Why should Congress have provided, as it did in 
Section 4 II, (a), that “ the weighted average figures 
of total cost, determined as aforesaid, shall be avail- 
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able to the public”, if it intended that the individual 
returns from which such weighted average figures 
are computed should themselves be available for pub¬ 
lic inspection ? Again, why should Congress have 
provided, as it did in the exception to Section 10 (a), 
applicable to producers 11 'that such information may 
be compiled in composite form in such manner as 
shall not be injurious to the interest of any producer, 
and, as so compiled, may be published by the Commis¬ 
sion” if it intended to give to the Commission au¬ 
thority to make public all the individual returns 
whether or not injurious to the interest of any pro¬ 
ducers? Finally, why should Congress have pro¬ 
vided, as it did in Section 4 II (a), that the reports 
of code members “shall be held bv the Statistical 
Bureau as the confidential records of the Code mem¬ 
ber filing such information” if it intended by the ex¬ 
ception in Section 10 (a) that the Commission should 
make them public ? In the light of all these provi¬ 
sions running throughout the Act, it is submitted that 
the construction of the exception in Section 10 (a) 
contended for bv the defendants is absurd. 

The question may be raised, under what circum¬ 
stances the exception in Section 10 (a) can be ap¬ 
plied if it does not permit the general disclosure of 
all individual cost reports in a hearing seeking to 
ascertain the weighted average cost. While we con¬ 
sider it is only necessary to establish that the excep¬ 
tion is not susceptible to the construction which the 
Commission has placed upon it in ordering the cost 
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returns made available for inspection, yet we point 
out that there are numerous instances in which the 
exception would nevertheless have application. 
Among these are: (a) On an issue of confiscation 
where maximum prices are prescribed (Sec. 4 II 
(c)) ; (b) on an issue of confiscation under minimum 
prices; (c) on an issue raised by a charge that the 
individual Code member has filed insufficient or 
false information, contrary to his duty as a Code 
member (Sec. 4 II (k)); in a hearing on a petition 
for exemption from the Code (Sec. 4-A). 

It is therefore submitted that making available 
for inspection the individual cost and realization 
returns of all Code members does violence not onlv 
to the rights of Code members under the Code and 
to numerous specific provisions of the Act, but to 
the spirit and purpose which run throughout the 
Act; and that the Court may not, under any recog¬ 
nized rule or theory of construction, so construe the 
exception, which is ambiguous at best, as to cause 
this result. Perrine v. Chesapeake cO Delaware Canal 
Co., 9 How. 172. 

The Court May Not Change the Plain Terms of the Act 
in Order to Make It Constitutional. 

In its opinion in the Mallory Case, referred to in 
the complaint, the Commission justified its ruling 
of March 30,1938, on the ground that “any construc¬ 
tion of Section 10 (a) of the Act, other than that 
adopted by the Commission in its ruling of March 
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30, 1938, would deprive interested parties of a full 
and fair hearing in accordance with due process of 

law" and the contention is made bv the defendants 

% 

that inasmuch as failure to disclose the individual 
cost returns would at least raise a serious consti¬ 
tutional question, it is the dutv of the Court so to 
construe the Act as to avoid any question as to 
the constitutionality of the proceedings thereunder. 
In making this contention it is admitted by opposing 

counsel that there mav be “some inconsistency ’ be- 

* » 

tween Section 4 II (a) applicable to Code members 
and the exception in Section 10 (a) as construed 
by the Commission and for which construction coun¬ 
sel for the defendants here contend. But it is in¬ 
sisted by counsel that in order to avoid any ques¬ 
tion of constitutionality the Court should ignore 
this inconsistency. If, as plaintiff contends, the plain 
terms of the Act prohibit such construction, then the 
Court is without power to rewrite the Act or to ignore 
its plain terms in order to avoid a possible question 
of the constitutionality of the proceedings of the 
Commission under the Act. This the Supreme Court 
has held in two recent cases. In Hopkins Federal 
Savings & Loan Asso. v. Cleary, 296 U. S. 315, the 
Court had before it an Act of Congress, known as the 
Home Owners Loan Act of 1933, Section 5 (i) of 
which authorized certain State associations to con¬ 
vert themselves into Federal associations under the 
Act, upon a vote of 51% of their stock, at a meeting 
called to consider such action. The State Supreme 
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Court had held that in order to make this section 
constitutional it must he read as subject to the im¬ 
plied condition, that the conversion could not take 
place in contravention of the laws of the State, and 
that the 51% requirement should be read as a mini¬ 
mum requirement and it so construed it. 

The Supreme Court of the United States held 
that Section 5 (i) was too clear for the application 
of the rule of construction applied by the Wisconsin 
Court, and, in answer to the contention that the Court 
should construe the Act so as to avoid any question 
as to its constitutionality, the Court said, quoting 
from the case of Georye Moore Tee Cream Co. v. 
Rose , 289 U. S. 373: 

“ ‘But avoidance of a difficulty will not be 
pressed to the point of disingenuous evasion’. 
* * * ‘i[ e ve the intention of the Congress is 

revealed too distinctly to permit us to ignore it 
because of mere misgivings as to power.’ * * * 
The problem must be faced and answered.” 

The Court proceeded to hold that, construed ac¬ 
cording to the plain intent of Congress, the section 
of the Act in question was unconstitutional. So we 
say here, paraphrasing the language of the Supreme 
Court in the case just cited, that “the intention of 
the Congress is revealed too distinctly to permit the 
Court to ignore it because of mere misgivings as to 
power,” and to hold to the contrary would be dis¬ 
ingenuous evasion.” Here, however, it is not neces¬ 
sary to hold any provision of the Act unconstitu- 
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tional, as in the Hopkins case, in order to give effect 
to the intent of Congress, so distinctly revealed. 

The question as to the validity of action of the 
Commission in prescribing minimum prices without 
having introduced in evidence or made available for 
inspection the individual cost reports, is not now be¬ 
fore the Court and not necessarv for the Court to de- 

% 

cide. However, we shall undertake to establish that 
the introduction in evidence of such individual cost 
reports is not necessary to the validity of an order 
of the Commission prescribing minimum prices. 

Congress Had Power to Prohibit the Disclosure of 
Individual Cost Reports Used As a Basis for Calcu¬ 
lating Average Cost, and the Disclosure of Such 
Reports, When So Prohibited, Is Not Essential to 
the Validity of An Order Establishing Prices. 

The defendants contend in paragraphs 6, 8 and 
10 of their motion to dismiss that the individual cost 
reports of the producers must be made available for 
introduction in evidence if the hearing prior to the 
issuance of the minimum price order is to be a “fair 
hearing,” consistent with the Due Process Clause of 
the Flifth Amendment. If we are correct in our 
contention that the Act prohibits such use of indi¬ 
vidual reports, then the question is, had Congress 
power to provide that individual cost reports should 
be used as the basis for calculating average costs 
without disclosing such reports and without depriv¬ 
ing any one of due process? It is true Congress 
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provided for a hearing, but it also expressly pro¬ 
vided, if we are correct in our interpretation of the 
Act, that the average cost should be arrived at by 
computations made by an agency, established by 
Congress, from individual cost returns that are not 
to be disclosed. We insist that Congress had this 
power. There is no question but what Congress it¬ 
self, without any hearing, could have fixed the basis 
upon which the Commission was to establish mini¬ 
mum prices. Louisville & X. R. Co. v. Garrett, 231 
U. S. 298. It logically follows that Congress can 
delegate to an administrative agency the power to 
fix this basis without a hearing if it grants that 
agency no discretionary power, but, on the contrary, 
gives it detailed and specific instructions as to the 
manner in which, and on the basis of what data, the 
computation of that basis is to be made; for it is 
only where such an agency is granted the power to 
exercise discretion that a hearing having the attri¬ 
butes of a judicial hearing must be held. Morgan v. 
United States, 82 Law. Ed. 757. 

The contention of defendants ignores the whole 
scheme of the Bituminous Coal Act of 1937, for in 
order to conclude what Congress meant when it used 
the word “hearing,’’ and whether the administrative 
hearing is a “fair hearing,” it is necessary to dis¬ 
cover what Congress has provided as to such hearing 
and what are the duties of the administrative agency 
created by Congress, as well as what that adminis¬ 
trative agency is required under the Act to do before 
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it can issue ail order. The word “hearing” cannot 
be defined with any exactness. What constitutes a 
“fair hearing" in one situation may violate “the ru¬ 
dimentary requirements of fair play" in another. 
Compare the decision of the Supreme Court on the 
petition for rehearing in Maryan v. United States, 
82 L. Ed. 1030, and its decision in XationaJ Labor 
Relations Board v. Mack a ij Radio efi Teley. Co., S2 
L. Ed. 801. Plaintiffs do not contend that there is 
to be no hearing prior to the issuance of a minimum 
price order. They do contend that the word “hear¬ 
ing" must be read in connection with other provi¬ 
sions of the statute; that Congress having made spe¬ 
cific* and detailed provision for the manner in which, 
and upon the basis of what data, the computation of 
weighted average cost is to be arrived at, and having 
made further specific provision for keeping the in¬ 
dividual cost returns confidential, cannot be said 
to have intended, by the use of the word “hearing,’* 

to have destroved the structure which it so carefullv 
% •/ 

raised. As said by the Supreme Court in Xorice- 
fjian Xitrof/en Products Company v. V. S., 288 U. S. 
294, 317: 


“We are not unmindful of cases in which 
the word ‘hearing’ as applied to administrative 
proceedings has been thought to have a broader 
meaning. All depends upon the context. There 
is no denial of the power of Congress to lay bare 
to the business rivals of a producer and indeed 
to the public generally every document in the 
office of this Commission and all the informa- 
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tion collected by its agents. The question for 
us here is whether there was the will to go so far. 
The answer will not he found in definitions of a 
hearing lifted from their setting and then ap¬ 
plied to new conditions . The answer will he 
found in a consideration of the ends to he 
achieved in the particular conditions that were 
expected or foreseen (Italics ours.) 

The individual cost reports, if introduced in evi¬ 
dence at the present stage of the proceeding before 
the Commission, could have bearing on but two is¬ 
sues: First, did the Commission, did the District 
Board, did the Statistical Bureau perform their re¬ 
spective duties in accordance with the mandates of 
the statute? And, second, are the individual cost 
reports correct, i. c., do they truly reflect the cost 
of production at the mines to which they relate ? In¬ 
asmuch as the order of the Commission of August 31, 
1938, recites that the individual cost reports will be 
made available as bearing solely on the first issue, 
the necessity from a due process standpoint of mak¬ 
ing them available as bearing on the second issue 
need not now be discussed. 

The duties of the Commission, of the District 
Boards, and of the Statistical Bureau under the Act, 
so far as they relate to the present proceedings, are 
to be found in Section 4, the applicable portions of 
which are quoted below: 

“(a) All code members shall report all spot 
orders to such statistical bureau hereinafter 
provided for as may be designated by the Com- 
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mission and shall file with it copies of all con¬ 
tracts for the sale of coal, copies of all invoices, 
copies of all credit memoranda, and such other 
information concerning the preparation, cost, 
sale, and distribution of coal as the Commission 
may authorize or require. All such records shall 

be held bv the statistical bureau as the confi- 
* 

dential records of the code member filing such 
information. 


“Each district board shall, from time to time 

on its own motion or when directed l>v the Com- 

•> 

mission, propose minimum prices free on board 
transportation facilities at the mines for kinds, 
qualities and sizes of coal produced in said dis¬ 
trict, and classification of coal and price varia¬ 
tions as to mines, consuming market areas, val¬ 
ues as to uses and seasonal demand. Said prices 
shall be proposed so as to yield a return per net 
ton for each district in a minimum price area, 
as such districts are identified and such area is 
defined in the subjoined table designated ‘mini- 
mum-priee-arca table/ equal as nearly as may be 
to the weighted average of the total costs, per 
net ton, determined as hereinafter prodded, of 
the tonnage of such minimum price area. 


“As soon as possible after its creation, each 
district board shall determine, from eost data 
submitted by the proper statistical bureau of the 
Commission, the weighted average of the total 
costs of the ascertainable tonnage produced in 
the district in the calendar vear 1936. The dis- 
trict board shall adjust the average costs so de¬ 
termined, as may be necessary to give effect to 
any changes in wage rates, hours of employment, 
or other factors substantially affecting costs, ex¬ 
clusive of seasonal changes, so as to reflect as 
accurately as possible any change or changes 
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which may have been established since January, 
1936. Such determination and the computations 
upon which it is based shall be promptly sub¬ 
mitted to the Commission by each district board 
in the respective minimum-price area. The 
Commission shall thereupon determine the 
weighted average of the total costs of the ton¬ 
nage for each minimum-price area in the calen¬ 
dar year 1936, adjusted as aforesaid, and trans¬ 
mit it to all the district boards within such mini- 
mum-price area. Said weighted average of the 
total costs shall be taken as the basis, to be effec¬ 
tive until change by the Commission, for the 

proposal and establishment of minimum prices. 
******* 

“(b) District boards shall, under the rules 
and regulations established by the Commission, 
coordinate in common consuming market areas 
upon a fair competitive basis the minimum 
prices and the rules and regulations proposed 
by them, respectively, under subsection (a) here¬ 
of. Such coordination, among other factors, but 
without limitation, shall take into account the 
various kinds, qualities and sizes of coal, and 
transportation charges upon coal. All minimum 
prices proposed for any kind, quality, or size 
of coal for shipment into any common consum¬ 
ing market area shall be just and equitable, and 
not unduly prejudicial or preferential, as be¬ 
tween and among districts, shall reflect, as nearly 
as possible, the relative market values, at point 
of delivery in each common consuming market 
area, of the various kinds, qualities, and sizes 
of coal produced in the various districts, taking 
into account values as to uses, seasonal demand, 
transportation methods and charges and their 
effect upon a reasonable opportunity to compete 
on a fair basis, and the competitive relationships 
between coal and other forms of fuel and energy; 
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and shall preserve as nearly as may be existing 
fair competitive opportunities. The minimum 
prices proposed as a result of such coordination 
shall not, as to any district, reduce or increase 
the return per net ton upon all the coal produced 
therein below or above the minimum return, as 
provided in subsection (a) of this section by an 
amount greater than necessary to accomplish 
such coordination, to the end that the return 
per net ton upon the entire tonnage of the mini¬ 
mum price area shall approximate the weighted 
average of the total cost per net ton of the ton¬ 
nage of such minimum price area. Such so¬ 
on! ilia ted prices and rules and regulations, to¬ 
gether with the data upon which they are predi¬ 
cated, shall be submitted to the Commission. The 
Commission shall thereupon establish, and from 
time to time, upon complaint or upon its own 
motion, review and revise the effective minimum 
prices and rules and regulations in accordance 
with the standards set forth in subsections (a) 
and (b) of Part II of this section.” (Italics 
ours.) 


It will be noted from the above quoted portions 
of Section 4 of the Act that the Statistical Bureau 
is the onlv agencv which has the right under that 
section to see the individual cost returns. Its duty 
is to transmit “cost data" to the District Boards, in 
statistical form presumably, for not only the very 
name “Statistical Bureau” but also the existence of 
the Statistical Bureau at all, leads to such a con¬ 
struction. The District Boards in turn, on the basis 
of the data submitted by the Statistical Bureau, 
and not on the basis of the individual cost returns, 
compute the weighted average of total cost of the 
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tonnage produced in the district, and make adjust¬ 
ments for certain trends not here relevant. The Dis¬ 
trict Boards transmit this weighted average figure 
to the Commission, together with the computations 
upon which it is computed, and the Commission, in 
turn, on the basis of the figures and computations 
received from the District Boards (which, of course, 
includes the data which the District Board received 
from the Statistical Bureau) computes the weighted 
average of total costs of the tonnage produced in each 
minimum price area, making certain adjustments 
for trends not here relevant. At this stage of the 
procedure no prices are fixed. The computation of 
the Commission merely serves as a basis for the pro¬ 
posal and coordination of minimum prices which the 
District Boards make, and which the Commission, 
by order, carries into effect. 

Thus it will be noted that the duties of the Com¬ 
mission are two-fold, one mechanical and the other 
quasi- judicial. The Commission acts mechanically, 
i. c. y makes a simple mathematical calculation in 
accordance with prescribed instructions and on the 
basis of specified data which the Act prescribes, when 
it determines the weighted average of total costs for 
a minimum price area. The same is true of the Dis¬ 
trict Boards. The Commission acts quasi -judicially 
when it determines (and on the basis of which deter¬ 
mination, it issues a minimum price order), that the 
coordination of minimum prices, proposed by the 
District Boards, conforms to the substantive stand- 
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ards of Subsections (a) and (b) of Part II of Sec¬ 
tion 4, such as whether they are fair and equitable as 
between producers and as between districts, whether 
they reflect relative market values, whether they 
will produce a return approximating the weighted 
average cost, etc. 

Up to and including the point in the statutory 
scheme at which the Commission computes the 
weighted average of total costs for a minimum price 
area, neither the Commission, the District Board, 
nor the Statistical Bureau has acted in a judi¬ 
cial capacity, except possibly in making the adjust¬ 
ments for trends already referred to. As to the 
adjustments, it would be proper to receive, and the 
Commission has received, evidence in support of 
those made. On the contrary, to ascertain the basic 
1936 cost it has been required only to make a simple 
mathematical calculation on the basis of specific data 
prescribed by the statute. It has acted in a mere 
ministerial capacity. When Congress commands its 
agent to compute the basis for minimum prices to be 
established, and gives that agent specific and detailed 
instructions as to how, and upon the basis of what 
data, such computation is to be made, Congress is not 
delegating power in the sense that it does when it 
delegates to the Interstate Commerce Commission 
the power to fix reasonable rates; it is not delegating 
power to exercise any discretion; it is not delegating 
power to arrive at an informed judgment on facts 
adduced at any "‘hearing.” It is these which are the 
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attributes of administrative action of a quasi- -judi¬ 
cial character, and it is onlv when one or more of 
these attributes is present that the hearing must 
have the characteristics of a judicial hearing to sat¬ 
isfy the requirements of due process. Interstate 
Commerce Commission v. Louisville cO N. P. Co., 227 
U. S. 88; Norwegian Nitrogen Products Co. v. United 
States, supra; St. Joseph Stockyard Co. v. United 
States, 298 U. S. 38; Ohio Bell Telephone Company 
v. Public Utilities Commission of Ohio, 301 U. S. 
292; Morgan v. United States, supra. In the Morgan 
case, the Court was very careful to distinguish be¬ 
tween administrative proceedings of a g?m.s/-judicial 
character and other administrative proceedings. In 
that case the Court said: 

“The vast expansion of this field of adminis¬ 
trative regulation in response to the pressure of 
social needs is made possible under our system 
by adherence to the basic principles that the 
legislature shall appropriately determine the 
standards of administrative action and that in 
administrative proceedings of a qua si-judicial 
character the liberty and property of the citizen 
shall be protected by the rudimentary require¬ 
ments of fair play. These demand 'a fair and 
open hearing’—essential alike to the legal valid¬ 
ity of the administrative regulation and to the 
maintenance of public confidence in the value 
and soundness of this important governmental 
process. Such a hearing has been described as 
an ‘inexorable safeguard.’ ” (Italics ours.) 

If it be contended that there is no wav of know- 

V 

ing whether the Commission complied with the man- 
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dates of the statute and arrived at its computation 
in the manner directed by the statute, the answer is 
that all the evidence upon which it based its compu¬ 
tation has already been made a part of the record 
in the proceeding before the Commission. This con¬ 
sists, as required by the statute, of the cost data sub¬ 
mitted to the District Boards bv the Statistical Bu- 
reaus, the weighted average cost figure for each dis¬ 
trict, together with the computations upon which it 

is based, submitted bv District Boards to the Com- 
• % 

mission. If it be contended that there is no wav of 

knowing whether the District Board complied with 

the statute and arrived at its computation in the 

manner directed by the statute, the answer is that all 

the evidence upon which the District Board based its 

computation is already part of the record in the 

proceeding before the Commission. This consists 

of the cost data submitted to it bv the Statistical 

Bureau. If it be contended that there is no wav of 

* 

knowing whether the Statistical Bureau complied 
with the statute and caused the cost data to trulv re- 
fleet the individual cost returns for each district, the 
answer is, first, that the order of the Commission of 


August 30, 1938, provides that the individual cost 

reports are to be available for inspection as bearing 

solclv on the correctness of its and the District 
%/ 

Board's calculations, and not the Statistical Bu¬ 


reau's, and, second, that the statute itself requires 
that the individual cost returns be kept confidential 
bv the Statistical Bureau. If any evidence as to how 
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the Statistical Bureau made its computations be 
thought necessary, the employees of that Bureau 
might he called to testify. 

It has already been stated that the order of the 
Commission of August 31, 1938, provides that the 
individual cost reports will be made available for 
inspection as bearing solely on the correctness of the 
Commission’s and the District Boards’ calculation 


of weighted average cost. It is difficult to see, how¬ 
ever, how an interested party can be prevented, if 
the reports are made available, from using such 
reports for the purpose of ascertaining whether 
they truly reflect the cost of production at the 

mines to which thev relate. Such use would re- 

%/ 

quire subpoening to testify at the hearing before 
the Commission the officers of each company who 
verified the report, as well as all of the books and 
records of each such company, on the basis of which 
the reports were made. Because of the large number 
of reports that were filed for 1936 alone such use of 
these reports would prolong the administrative pro¬ 
ceeding indefinitely, encumber the administrative 
record unnecessarily, and result in the expiration of 
the Act by its own terms before any minimum price 
could be fixed. “There must be a limit to individual 


argument in such matters if government is to go 
on.” Holmes, J., in Bimetallic Investment Co. v. 
Stale Board of Equalization, 239 U. S. 441. 

The Interstate Commerce Commission, which is 


the oldest administrative agency, does not hesitate to 
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exercise its power to fix rates of common carriers 
between particular points and on particular traffic 
without evidence which shows the underlying cost 
and transportation data of the railroads by divisions 
or by commodities. On the contrary, most of the de¬ 
cisions of that Commission which prescribe rates of 
common carriers are based on system or group aver¬ 
ages of operating costs of carriers and on records 
that do not show such underlying data. A few of 
such cases are cited: Iron Ore Hate Case, 41 I. C. C. 
181; Public Service Commission of Georgia v. A. C. 
L. P. Co., 186 I. C. C. 156; Adriatic Mining Co. v. 
C. <£• X. ir. Rg. Co., 7S I. C. C. 611; Bituminous Coal 
to C. F. A. Territory, 46 I. C. C. 66; A. C. L. II. Co. 
v. Arcade dc Attica It. It., 194 I. C. C. 746; Rates on 
Cotton, etc., 20S I. C. C. 677; B. d O. It. Co. v. U. S., 
298 U. S. 349; Xeir England Divisions Case, 66 I. C. 
C. 196, sustained by the Supreme Court in New Eng¬ 
land Divisions Case, 261 U. S. 1S4. The order of 
the Commission in that case was challenged bv cer- 
tain railroads on the ground that it was based on evi¬ 
dence of average or typical divisions of the railroads 
involved and not on the individual divisions of each 
of the carriers. The Court answered that contention 
in these words: 

“Obviouslv, Congress intended that a method 
shpuld be pursued by which the task, which is 
imposed upon the Commission, could be per¬ 
formed. The number of carriers which might be 
affected by an order of the Commission, if the 


power granted were to be exercised fully, might 
far exceed 600; the number of rates involved, 
many millions. The weak roads were many. The 
need to be met was urgent. To require specific 
evidence, and separate adjudication in respect to 
each division of such rate of each carrier, would 
be tantamount to denying the possibility of 
granting relief. We must assume that Congress 
knew this; and that it knew also, that the Com¬ 
mission had been confronted with similar situa¬ 
tions in the past and bow it had dealt with them.” 


We therefore submit that Congress lias delegated 
no discretionary power in directing its agency to 
make specified computations from designated under¬ 
lying figures and therefore Congress was acting 
within its power when it provided that such under¬ 
lying figures be held as the confidential records of 
the citizens furnishing them. 


Other Acts of Congress Provide for Administrative 
Determination on Basis of Statistics Compiled With¬ 
out a Hearing. 

The Bituminous Coal Act of 1937 is not the only 
recent Act of Congress which provides for adminis¬ 
trative determinations to be made on the basis of 
statistics. The Agricultural Adjustment Act of 
1938, for example, imposes marketing quotas on 
farmers in the case of certain commodities when the 
Secretarv of Agriculture finds, on the basis of the 
latest available statistics of the Federal Government, 
that the current supply of the commodity concerned 
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is a specified percentage above normal. In the case 
of tobacco, for example, botli the determination of 
whether the quota should be imposed, as well as of 
the number of pounds which may be marketed, is 
made bv the Secretary on the basis of the latest 
available statistics of the Federal Government. The 
national quota is apportioned among the various 
producing States on the basis of past production 
therein over a specified period, and the State quota 
is apportioned among the various producing counties 
on the basis of past production therein over a speci¬ 
fied period, all as determined by the Secretary from 


the latest available statistics of the Federal Govern¬ 


ment. Of course, the quota for the individual farm 
depends on the amount of the national and the State 
as well as the County quota. But the Act does not 
stop here. It provides that the allotment of the 
county quota to individual farms is to be made on 
the basis of their past production over a specified 
period, the termination to be made from the latest 
available statistics of the Federal Government. Xo 
provision of the Act authorizes the disclosure of the 
underlying data upon which these statistics are com¬ 
puted. If there were such a provision, the Act would 
be rendered totally unworkable. 

The Agricultural Adjustment Act of 1933 pro¬ 
vided for a processing tax with respect to certain 
commodities, the rate of which was equal to the dif¬ 
ference between the current average farm price of 
the commodity, as determined by the Secretary of 
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Agriculture on the basis of statistics, and the fair ex¬ 
change value of the commodity, also as determined 

bv the Secretary on the basis of statistics. That Act 
* * 

contained no provision authorizing the disclosure of 
the underlying data. The Supreme Court, in United 
States v. lint! re, 297 17. S. 1, in holding the Act un¬ 
constitutional. did not so much as intimate that it 
found any fault with the fixing of a tax rate in such 
a manner. 

The Sugar Aid of 1937 provides for a sugar quota 
in each year, specified portions of which are to be 
allotted to each producing area. The amount of the 
quota is based on the domestic requirements for 
sugar, as determined by the Secretary of Agriculture 
on the basis of official statistics of the Department 
of Agriculture. The Secretary is also given power 
to prorate the allotment made to any producing area 
among the producers therein. Xo provision of the 
Act authorizes the disclosure of the underlying data 
upon which the official statistics are computed. If 
any provision did, not only would the Sugar Act of 
1937 be rendered totally unworkable, but also the 
Bureau of Agriculture Economics, which compiles 
the Department statistics, would, because of the 
necessity of appearing continuously at hearings, 
cease to function as a Statistical Bureau. 

The Fair Labor Standards Act of 1938, generally 
known as the Wage and Hour Act, adopts a pro¬ 
cedure for fixing minimum wages strikingly similar 
to that adopted in the Bituminous Coal Act of 1937. 
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The Fair Labor Standards Act provides for the cre¬ 
ation of an industry committee for each industry, 
whose duty it is to recommend to the Administrator 
the highest minimum wages for their respective in¬ 
dustries which will not substantially curtail cm- 

9 / 

ployment in the industry. The Administrator then 
holds a hearing, and if he finds that the wages recom¬ 
mended are the highest which can be paid without 
substantial curtailment of employment, he approves 
them, otherwise he rejects them. 

In order to discharge their functions, the commit¬ 
tees and the Administrator must know, for each 


industry, its total costs, its wage costs, its realization 
and its competition. How arc these matters to be 
ascertained and proved in evidence ? The Act does 
not say. But if public inquiry must be made into 
the affairs of each employer in each industry, or if 
the reports on these matters made by all the em¬ 
ployers in each industry are to be exposed to the 
public or introduced in evidence at the hearings and 
subjected to inquiry as to exactness, then this Act 
cannot, as a practical matter, be administered. 

If the defendants in this suit are correct in their 


interpretation of the type of hearing required under 
the due process clause, the validity of the procedure 
prescribed by Congress in these other regulatory 
acts, or their workability, or both, may be subject to 
grave doubt. All of these Acts deal with far-flung 
industries of nation-wide extent, and it is reasonable 


to suppose that Congress, in delegating its legislative 
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functions, should be permitted to adapt the admin¬ 
istrative procedure to the ends to be achieved, and 
that procedural restrictions should not be imposed 
which would have the practical effect of making the 

V 

delegation worthless and nugatorv. 

The Court Has Jurisdiction to Grant Equitable Relief 
and the Complaint States Facts Sufficient to Consti- 

> tute a Cause of Action. 

Ordinarily the subjects covered by the foregoing 
heading would be discussed at the beginning of the 
brief but as here the jurisdiction of the Court to 
graut relief and the suffieienev of the allegation in the 
complaint to constitute a cause of action seems so 
clear, and as such questions were not pressed in the 
court below, we have deferred discussing them until 
the last and do so now onlv out of an abundance of 
caution. 

► The defendants in paragraphs 1 and 2 of their 
motion to dismiss seem to attack the jurisdiction of 
the District Court, and hence also this court, to grant 
the relief sought. Certainly every requisite of equi¬ 
table jurisdiction is present in the most striking form. 
The plaintiffs are being (1) threatened by officers of 
the United States with unlawful action (2) which 
will subject them to irreparable injury (3) for the 
redress of which they have no adequate remedy at 

" law. 

Certainlv the ruling of the Commission of March 
30, 1938, and its order of August 31, 1938, constitute 


► 
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a threat bv the Commission that it will make the 
plaintiffs* costs and sales realization data available 
to interested parties. See 71 art Coal Corp. v. Sparks 
(W. I). Ky.). 9 F. Snpp. 825. 

With respect to the irreparable injury which will 

be caused to the plaintiffs unless an injunction is 

granted, the complaint alleges what would be the 

effect of making public the plaintiffs* cost and sales 

realization reports. The high cost producers would 

lose business to the low cost producers, and would 

have their abilitv to borrow funds seriouslv im- 

• % 

paired. The low cost producers would be involved 
in endless controversies with customers over the 
prices quoted for coal. It is not necessary for the 
plaintiffs to contend that the data in question is a 
“trade secret.” But see Norwegian Nitrogen Prod- 
nets Corp. v. V. S., 2SS l'. S. 294. It is enough to 
say that it is a valuable property, the secrecy of 
which has alwavs been zealously guarded bv the 
plaintiffs, that its value would be utterly destroyed 
if it came into the hands of customers and com¬ 
petitors, and that by the terms of the Act in question, 
the information is stamped with a confidential char¬ 
acter, the disclosure of which is therein recognized as 
being injurious. The Government contends that 
since the cost reports to be disclosed are for 1936 in¬ 
stead of current costs, plaintiffs would not be dam¬ 
aged. but it is sufficient to say that not only would 
relative costs be disclosed but by applying the trends 
to be established by the Commission present costs 
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would be disclosed, and, furthermore, the Commis¬ 
sion requires present costs to be reported and they 

mav be disclosed if 1936 costs mav be disclosed. 

• * 

With respect to the adequacy of the remedy at 
law, this Court has already held in a previous aspect 
of th‘s controversy, involving some of the present 
plaintiffs, that the usual remedy at law, namely the 
statutory judicial review, was not available to them. 
Mallory Coal Co., vial., v. Xalional Bit ami nous Coal 
Com mission, Xo. 7178. The inapplicability of the 
statutory judicial review was the very reason that 
the Court in both 11ah Idaho Central By. v. Shields 
(C. C. A. 10). 96 Fed. (2d) 911. certiorari granted, 
May 31, 1938. and in Hudson <(• Manhattan By. v. 
Hardy (S. I). X. Y.), 22 F. Supp. 105, held that 
there was no adequate remedy at law and granted 
the injunction prayed for. Both of those cases 
involved a “determination" by the Interstate Com¬ 
merce Commission that the railroad was not an 
interurban railroad for the purposes of exclusion 
from the provisions of the Railway Labor Act. The 
Court in both cases held that such a “determination" 
was not reviowable under the judicial review provi¬ 
sions of tin* Urgent Deficiencies Act. 

Similarly in Sykes, el a 1., v. Jenny Wren Co. 
(App. 1). C.), 78 Fed. (2d) 729, cert, denied 296 U. S. 
624, a case in which the plaintiff sought to enjoin the 
Communications Commission from granting a li¬ 
cense unless he were permitted to intervene in the 
proceeding and make his protest, the very reason 
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given by the Court for dismissing the bill was that 
the statutory judicial review was available to the 
plaintiff. In that case the Court said, at page 732: 


“First, the remedy sought by the plaintiff is 

by way of injunction; it is the established rule 

that a proceeding in equity for an injunction 

cannot be maintained where the complaining 

party has a plain, adequate, and complete remedy 

at law for the right sued upon. The plaintiff 

below was provided with such a remedy by way 

of appeal to this court. 
******** 


“Secondly, we think that the remedy by ap¬ 
peal provided by section 402 (b) of the Com¬ 
munications Act of 1934, supra, was the exclu¬ 
sive remedy provided by the statute for the re¬ 
view of plaintiff's complaint. We think accord¬ 
ingly that the lower court was without juris¬ 
diction over the cause of action asserted by plain¬ 
tiff in the case brought by it for an injunction.'’ 


Hence it seems clear that where the statutory 
review is available, a lower court has no jurisdiction 
to grant an injunction, but that where, as in the pres¬ 
ent case, the statutory review is unavailable the 
Court has jurisdiction to grant equitable relief, be¬ 
cause the unavailabilitv of the statutorv review con- 

* %r 

stitutes inadequacy of legal remedies. See Shan- 
ii a It an v. I' ailed Stales, 82 Law Ed. 740. 

This is not a case wherein the plaintiffs could 
have refused to comply with the order of July 15, 
1937. and sought to test the legality of the Commis¬ 
sion's ruling of March 30, 1938, in a suit to collect 
the statutory penalties for refusal to submit the re- 


quired data to the Commission. In the first place the 
plaintiffs have not contended, and do not now con¬ 
tend, that the Commission was without power to 
require submission of the data in question, and it is 
very doubtful if in a suit to collect the statutory 
penalties the plaintiffs could maintain the defense 
that they did not have to submit the data because 
after the Commission got it, which the plaintiffs 
concede the Commission had the right to do, the 
Commission intended to use it in a manner forbid¬ 
den by the statute. In the second place the plain¬ 
tiffs certainly were not in Julv of 1937, bound to 
anticipate the ruling promulgated by the Commis¬ 
sion almost nine months later, especially in view of 
the assuring statement, in bold face type, heading 
the order of July 15,1937, and heading the cost forms, 
with respect to the confidential character of the data 
whose submission the order required. 

The jurisdictional aspects of the present case are 
not governed by the principle either of Myers v. 
Bethlehem Shipbuilding Cor})., 82 Law Ed. 399, or 
of Petroleum Exploration Co., Inc., v. Public Service 
Commission, 82 Law Ed. 827. In both those cases the 
plaintiff sought to enjoin the Commission from hold¬ 
ing hearings preliminary to the possible issuance of 
an order on the ground that the order, and hence the 
statute, could not be constitutionally applied to the 
plaintiff. In the Myers case, the Court held that in¬ 
asmuch as the ultimate question of constitutionality 
could not be determined without conducting a hear- 
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ing and developing facts, and that inasmuch as Con¬ 
gress had confided, and could constitutionally confide, 
the determination of those facts in the first instance 
to the administrative body, the plaintiff had not ex¬ 
hausted its administrative remedv. It was fully 

* * 

protected by adequate provisions for judicial review. 
The plaintiff had not availed itself of the judicial 
review provisions of the statute. Hence that case 
is entirely different from the present case, wherein 
this Court has already held in the Mallory case, 
supra, that the statutory judicial review is not avail¬ 
able, and wherein the onlv claim that is made bv the 
• %/ * 

plaintiffs is that the Commission is threatening to 
do something which the statute expressly forbids. 

The Petroleum Exploration ease dealt with a 
hearing being conducted bv a State agencv, and so 
with respect to the adequacy of the remedy at law 
in the statutory judicial review provisions the Court 
was required to assume that the remedy was in¬ 
adequate unless it was available in the Federal 
courts, which of course it was not. Hence in this 
respect the case was not governed by the decision in 
the Myers case, but the Court held that the expense 
of preparing for a hearing was not the sort of 
irreparable injury against which a court of equity 
will grant protection. And so that case has no bear¬ 
ing whatsoever on the present situation. 

The Government seems to question the jurisdic¬ 
tion of the Court on the ground that the threatened 
action of the Commission is a “procedural” matter 
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exclusively within the jurisdiction of the Commis¬ 
sion. Certainly in the Myers case the Court recog¬ 
nized the need for equitable relief in a situation in¬ 
volving a procedural matter. It said, at page 47: 

“First. There is no claim by the Corporation 
that the statutory provisions and the rules of 
procedure prescribed for such hearings are 
illegal; * * 

Thus in the present case it is contended by plain¬ 
tiffs that the rules of procedure prescribed by the 
Commission in its ruling of March 30, 1938, are 
illegal because expressly prohibited by the statute. 
Similarly in the Jenny Wren ease, supra, the bill 
was not dismissed because a “procedural” matter 
was involved, which it certainly was in that case, but 
because the statutorv method of review was avail- 
able to trv the legality of the Commission's action. 
The reverse was true of Federal Power Commission 
v. Metropolitan Edison Co., 82 Law. Ed. 948. In that 
case the Court held that an order, preliminary to 
an investigation with respect to the plaintiff, direct¬ 
ing the plaintiff to file with the Commission copies 
of contracts and other documents, was not the sort 

of order which could be reviewed under the statutorv 

•/ 

judicial review provisions of the Federal Power Act, 
because, among other things, the order was proce¬ 
dural in character. Nothing in the opinion in that 
case even suggests that an order “procedural” in 
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dural in character. Nothing in the opinion in that 
case even suggests that an order “procedural” in 
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character may not be tested judicially in some other 
manner if to carry it out would cause irreparable 
injury. 

CONCLUSION. 

In conclusion it is submitted that the Court should 
hold that the defendants are prohibited by the terms 
of the Bituminous Coal Act of 1937 from making 
available for inspection, in the manner threatened, 
the individual cost reports filed with the Bituminous 
Coal Commission by plaintiffs, and should direct 
that a permanent injunction issue accordingly. 

Respectfully submitted, 

R. E. Quirk, 

J. V. Norman, 

Attorneys for Petitioners. 

September 23, 1938. 
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for the District of Columbia 

April Term, 1938 
No. 7247 

Utah Fuel Company et al., appellants 

v. 

National Bituminous Coal Commission et al. 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 

BRIEF FOR THE APPELLEES 

NATURE OF THE PROCEEDING 

This is an appeal from an order of the District 
Court dismissing a bill of complaint praying for 
an injunction against the disclosure of certain re¬ 
ports by the National Bituminous Coal Commission. 

QUESTIONS PRESENTED 

1. May the National Bituminous Coal Commis¬ 
sion introduce into evidence at price hearings held 
by it cost reports filed with its statistical bureaus 
by coal producers, pursuant to Order No. 15, 
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entered July 15, 1937, or are such reports confi¬ 
dential ? 

2. If the Commission may introduce such reports 
into evidence, may it in lieu of introducing the 
original reports in evidence introduce compilations 
in evidence and permit the parties to the hearing 
to inspect the originals? 

3. Is the Commission estopped from disclosing 
the cost data obtained from producers? 

STATUTE INVOLVED 

The provisions of the Bituminous Coal Act of 
1937 (50 Stat. 72-90, 15 U. S. C., § 828-851), pri¬ 
marily involved are Section 4-II (a), first para¬ 
graph, and Section 10 (a), which read as follows: 

Section 4-11 (a) (first paragraph) : 

All code members shall report all spot 

orders to such statistical bureau hereinafter 

provided for as may be designated by the 

Commission and shall file with it copies of 

all contracts for the sale of coal, copies of all 

! invoices, copies of all credit memoranda, 

and such other information concerning the 

preparation, cost, sale, and distribution of 

coal as the Commission mav authorize or re- 

* 

quire. All such records shall be held by the 
statistical bureau as the confidential records 
of the code member filing such information. 

Section 10 (a) : 

The Commission may require reports 
from producers and may use such other 
sources of information available as it deems 
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advisable, and may require producers to 
maintain a uniform system of accounting of 
costs, wages, operations, sales, profits, losses, 
and such other matters as may be required 
in the administration of this Act. No infor¬ 
mation obtained from a producer disclosing 
costs of production or sales realization shall 
be made public without the consent of the 
producer from whom the same shall have 
been obtained, except where such disclosure 
is made in evidence in any hearing before 
the Commission or any court and except that 
such information may be compiled in com¬ 
posite form in such manner as shall not be 
injurious to the interests of any producer 
and, as so compiled, may be published by 
the Commission. [Italics supplied.] 

STATEMENT 

On July 15, 1937, the National Bituminous Coal 
Commission issued its Order No. 15, 1 requiring all 
producers of coal to file complete reports showing 
their total costs of production, pursuant to the 
authority conferred by Section 10 (a) of the Act. 
The Order contained a provision that— 

The Commission directs specific attention to 
the provisions of Section 10 of said Act re¬ 
lating to the confidential nature of the 
reports required under this order and fur¬ 
ther gives notice that the penalties provided 
for non-compliance with this order by the 
producer will be strictly enforced. 


1 For tlu 1 convenience of the Court, Order Xo. 15 has been 
printed in the Appendix to this brief, infra . 


Copies of this Order and of cost forms 1 and 1A 
were mailed by tlie Commission to each known pro¬ 
ducer within the United States (see Order No. 15, 
paragraph 3). The forms sent to producers with 
the Order contained the following statement in bold 
type: 

This report is required under the provi¬ 
sions of the Bituminous Coal Act of 1937 and 
is therefore confidential. 

On March 30, 1938, the Bituminous Coal Commis¬ 
sion issued a Ruling in which it stated that it con¬ 
strued Section 10 (a) of the Act as permitting the 
introduction in evidence at hearings before the 
Commission of the cost data of the individual pro¬ 
ducers and that at the price-fixing hearings subse¬ 
quently to be held the aforesaid cost data would be 
made available for introduction in evidence. On 
May 11,1938, some of the appellants herein filed a 
petition with the Commission in which they moved 
the Commission to vacate the Ruling of March 30, 
193S, just described, and to revoke the construction 
of the Act contained therein. Various producers 
and consumers sought to intervene in the proceed¬ 
ing thus instituted, the producers in support of the 
petition and the consumers in support of the Com¬ 
mission’s Ruling of March 30. 2 On May 25 and 26, 

2 The Commission permitted nil the parties seeking to 
intervene to apj)ear. offer evidence and participate in the 
argument at the hearing. It subsequently granted the peti¬ 
tions for leave to intervene filed by producers and municipal 
corporations, but denied the petitions filed by other con¬ 
sumers. 


1938, a hearing was held, both testimony and oral 
argument being heard by the Commission itself. 
On June 1 the Commission issued findings of fact 
and an opinion in which it reaffirmed its former 
Ruling, after an analysis of the evidence and of 
the authorities. 

On June 1 the Commission also issued its order 
denying the petition and directing the Secretary of 
the Commission— 

to cause the individual cost reports of the 
producers, as above described, to be made 
available for inspection by interested par¬ 
ties in the final hearing in the establishment 
of minimum prices and marketing rules and 
regulations, so that the same will be available 
for introduction in evidence if and when 
required. 

On June 6, petitioners before the Commission 
filed in this Court their petition to review and set 
aside the Commission’s order of June 1,1938, under 
Section 6 (b) of the Bituminous Coal Act. On 
August 1, this Court handed down its opinion hold¬ 
ing that the order was not thus revicwable. Mallory 
Coal Company v. National Bituminous Coal Com¬ 
mission, No. 7178. On August 31 the Commission 
entered orders that its secretary make available for 
inspection in the western minimum price areas be- 
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ginning on September 10 and in the eastern areas 
on September 15 the cost reports here involved. 
The reports were to be available only to “interested 
parties who have filed appearances in this proceed¬ 
ing’’ (R. 7-S). The hearing in the western areas 
was scheduled to begin on September 20; no definite 
date was set in the eastern areas. 

On September 7 appellants herein filed in the 
District Court for the District of Columbia their 


bill of complaint praying that the disclosure of the 
information pursuant to the orders described above 
be enjoined (R. 2). The bill prayed for tempo¬ 
rary and permanent injunctions (R. 14-15). On 
.September 8 appellees filed a motion to dismiss the 
bill of complaint (R. 1(>) ? and with the consent of 
the parties that motion and the motion for a tem¬ 
porary injunction were argued on the same day. 
On September 9 the District Court entered its 


order dismissing the bill 


for failure “to state a 


cause of action in that the acts of the defendants 


sought to be enjoined are authorized by and not in 
violation of the Bituminous Coal Act of 1937” 


,(R. 18-19). The Commission agreed not to dis¬ 
close the data in question pending application to 
this Court for an injunction pending appeal. On 
September 14 this Court granted such an injunc¬ 
tion against disclosure of the data pending final 
determination of the appeal. 



l 

ARGUMENT 

I 

The Commission is authorized to introduce in evidence 
cost data reported by producers 

The primary question raised in this case would 
seem to be conclusively determined by the language 
of Section 10 (a) of the Bituminous Coal Act. 
That Section provides that— 

The Commission may require reports from 
producers * * *. No information ob¬ 

tained from a producer disclosing costs of 
production or sales realization shall be made 
public without the consent of the producer 
from whom the same shall have been ob¬ 
tained, except where such disclosure is made 
in evidence in any hearing before the Com¬ 
mission or any court and except that such 
information may be compiled in composite 
form in such manner as shall not be injuri¬ 
ous to the interests of any producer and, as 
so compiled, may be published by the Com¬ 
mission. [Italics supplied.] 

This plainly indicates that although cost data was 
to be kept confidential in so far as the public is 
concerned, the confidential status was subject to an 
exception with respect to use in evidence before the 
Commission or in a judicial proceeding. 

Appellant has suggested that the above section 
should be construed so as to permit the disclosure 
of data in proceedings directed at a particular pro- 

97059—38-2 
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ducer, but not tlie general use of reports in hear¬ 
ings held during the price-fixing process. The lan¬ 
guage used by Congress is perfectly plain and 
unambiguous; it does not contain any such limita¬ 
tion. On the contrary, the exception in terms 
applies to “any hearing before the Commission.” 

It is significant in this connection that the corre¬ 
sponding exception in Section 10 (a) of the Bitumi¬ 
nous Coal Act of 1935 (which Act was held uncon¬ 
stitutional in Carter v. Carter Coal Company, 298 
U. S. 238) provided that the information filed 
should be made public “except where such disclo¬ 
sure is warranted by a controversy with the pro¬ 
ducer over any order of the Commission * * *. 3 

3 Section 10 (a) of the Bituminous Coal Conservation 
, Act of 10:>5 read as follows (40 Stat. 001, 1005-1006): 

“The Commission may require reports from producers 
and may use such other sources of information available as 
it deems advisable, and may require producers to maintain 
a uniform system of accounting of costs, wages, operations, 
sales, profits, losses, and such other matters as mav be re- 
quired in the administration of this Act. No information 
obtained from a producer disclosing costs of production or 
sales realization shall be made public without the consent of 
the producer from whom the same shall have been obtained. 

I 1 

except where such disclosure is warranted by a controversy 
with the producer over any order of the Commission and 
except that such information may be compiled in composite 
form in such manner as shall not be injurious to the inter¬ 
ests of any producer and, as so compiled, may be published 
by the Commission." 
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This exception had the precise meaning which the 
appellants seek to read into the 1937 Act. When 
Congress broadened the exception in the 1937 Act 
so as to include “any hearing,” it must be assumed 
that it intended the new statute to have a different 
meaning from the old. 

It has also been suggested that Section 10 (a) 
contains only one exception, i. e., it excepts only 
information to be introduced in evidence when 
it has been compiled in composite form in such 
manner as shall not be injurious to any producer. 
Such a construction would prohibit the Commis¬ 
sion from using the individual reports of a pro¬ 
ducer even in a proceeding brought by him. 4 More¬ 
over, it does not give effect to the phrase “may be 
published by the Commission,” which clearly con¬ 
templates general publication of the compiled data 
and not merely a disclosure in evidence. Although 
the conjunctive word “and” separates the two 
clauses, the word “except” is repeated in such a 
way as to indicate that two exceptions and not one 
were intended. It is, of course, well established 

4 The provision in Section 10 (a) of the 1937 Act follows 
the grammatical construction of the corresponding provi¬ 
sion in the 1935 Act which also contained two exceptions 
connected by “and."’ It is plain that the two clauses in the 
1935 Act (see note 3, page 8) were not intended to be read 
conjunctively, inasmuch as it would have been absurd to 
require the Commission in a controversy with a particular 
producer to reveal his cost data only in compiled form. 
The broadening of the first exception in the 1937 Act ob¬ 
viously did not have the effect of giving the two exceptions 
together a narrower meaning. 
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that the use of “and” instead of “or” in a statute 
does not conclusively determine that language is to 
be construed conjunctively rather than in the 
alternative. 5 

Appellants contend that the first paragraph of 
Section 4-II (a) of the Act precludes the use in 
evidence of cost data, and that that paragraph was 
intended by Congress to limit Section 10 (a). Sec¬ 
tion 4-11 (a) requires “code members” (not all 
producers) to file such “information concerning 
the preparation, cost, sale and distribution of coal 
as the Commission may authorize or require.” 
That paragraph furthermore provides that “All 
such records shall be held by the statistical bureau 
as the confidential records of the code member 
filing such information.” 

J>ut this paragraph has no application here. It 
applies only to code members. Section 10 (a) 
authorizes the Commission to require reports from 
all producers, and Order No. 15 applies to all pro¬ 
ducers. The bill of complaint concedes that Order 
No. 15 was issued “pursuant to authority con- 

5 United State* v. Fisk, 3 Wall. 445. 447: Long v. Palmer , 
10 Pet. 05. 01): Dumont v. United States, OS I\ S. 142; 2 
Corpus Juris 1338: Words and Phrases . "and." In the Fisk 
case, the Court said : 

‘Tn the construction of statutes, it is the duty of the court 
to ascertain the clear intention of the legislature. In order 
to do this, courts are often compelled to construe ‘or* as 
meaning ‘and,* and again ‘and* as meaning *oiv " 
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ferred * * * by Section 10 (a) ” (R. 9). The 

pledge of confidence in the order does no more than 
incorporate the provisions of Section 10 (not of 
Section 4-II (a)). The order recites: 

Pursuant to authority conferred by Sec¬ 
tion 10 of said Act, the Commission orders 
and directs as follows: 

1. That each producer of bituminous coal, 
whether or not a code member and whether 
or not engaged in commerce in coal which is 
subject to the provisions of Section 4 of said 
Act, shall file, in duplicate, complete reports 
showing the total costs of the tonnage pro¬ 
duced * * *. 

The Commission directs specific attention 
to the provisions of Section 10 of said Act 
relating to the confidential nature of the re¬ 
ports required under this order and further 
gives notice that the penalties provided for 
non-compliance with this order by the pro¬ 
ducer will be strictly enforced. [Italics 
supplied.] 

It is thus plain from the Order itself that the data 
was required to be furnished pursuant to Section 
10 (a) of the Act and not to Section 4-II (a). 

Appellants argue that although the Commission 
purported to act under Section 10 (a), that Section 
did not in fact support the Commission’s order, 
that the order could be supported only by Section 
4-II (a), and that accordingly the reports must be 
treated as if the appellants had filed them under 


the latter Section instead of the former. It is 
claimed that with Section 4^-11 (a) applying to 
code members and Section 10 (a) to all producers 
and with the Commission authorized to fix prices 
only for members, Section 10 (a) cannot be re¬ 
garded as authorizing the requiring of reports to 
assist the Commission in fixing prices. 

But apart from the fact that here again appel¬ 
lants are trying to narrow the plain meaning of 
Section 10 (a)—which is not restricted in effect to 
the relatively minor provisions of the statute—the 
argument is inconsistent with the very first step in 
the price-fixing process. The seventh paragraph 
of Section 4—II (a) (which, paradoxically, contains 
the first step in a process later parts of which are 
described in earlier paragraphs of that subsection) 
provides that “As soon as possible after its crea¬ 
tion each district board shall determine, from cost 
data submitted by the proper statistical bureau of 
the Commission, the weighted average of the total 
costs of the ascertainable tonnage produced in the 
district in the calendar year 1936.” [Italics sup¬ 
plied.] The “ascertainable” tonnage plainly in¬ 
cludes that of non-code members as well as of code 
members. In order that the average costs of the 
ascertainable tonnage may be determined, cost re¬ 
ports must be obtained both from non-code mem¬ 
bers and code members. It was thus necessary 
that the Commission's order requiring the filing 
of reports to serve as the basis for determination 
of the weighted average cost apply to all producers, 
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and it could only apply to all if it were issued under 
Section 10 (a). Accordingly, Order No. 15 was 
issued pursuant to that section. It follows not only 
that Section 10 (a) does apply to reports used in 
the fixing of prices but that it must apply to the 
very kind of reports here involved. The basic 
premise of appellants’ elaborate and ingenious 
argument thus falls to the ground. 

Thus even if Sections 4-II (a) and 10 (a) be 
regarded as conflicting, the latter would be the sec¬ 
tion applicable to the cost data here involved. We 
do not believe, however, that there is any conflict 
between the two sections here involved. The first 
paragraph of Section 4-II (a) was concerned with 
the functioning of the statistical bureaus. The 
paragraph provided that the records were to be 
{kept confidential “by the statistical bureaus.” 
They were not to be revealed to the curious or to 
competitors seeking to pry into each other’s affairs. 
There is no indication, however, that this section 
was intended to deal with the problem of whether 
the confidential nature of the records was to pre¬ 
clude their use in hearings before the Commission 
or in court. Section 4-II (a) certainly does not 
state in express language that the data could not 
be so used. Any negative inference to that effect 
which might arise if the statute were otherwise 
silent is dispelled by the specific language of Sec¬ 
tion 10 (a) permitting the use of cost data in 
hearings. 


That this was the intention of Congress is con¬ 
firmed by the language of the report of the House 
Committee on Ways and Means (H. Rep. 294, 75th 
Cong., 1st Sess.). That report stated with respect 
to Section 10 (a) that— 

Section 10 (a) gives the Commission 
power to require reports from producers and 
to require them to maintain a uniform sys¬ 
tem of accounting of costs, wages, and other 
, matters. Information obtained from the 

i 

producer which relates to cost and sales re¬ 
alization is to be confidential, and may be 
disclosed only with the consent of the pro¬ 
ducer or in evidence in a hearing before the 
Commission or Court. [Italics supplied.] 

Section 4-II (a) should therefore be construed 
qs preventing statistical bureaus from making dis¬ 
closure to anyone, except to other agents of the 
Commission, of the data filed with them, but not 
as preventing the use by the Commission of such 
material in its hearings. The Section would thus 
have the effect of prohibiting disclosure of indi¬ 
vidual producers’ reports arbitrarily—of giving 
one producer a discriminatory advantage over his 
competitor. When the reports of all are disclosed 
simultaneously, no such advantage exists." 
i If there be any doubt as to the proper construc¬ 
tion of the Act, the Court should give great weight 
to the construction adopted by the agency charged 

! 0 If the view of the appellants be accepted, the cost 
reports of non-code members could be disclosed, while those 
of code members could not be. 
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with the task of administering it. (.Norwegian 
Nitrogen Co. v. United States, 28S U. S. 294, 315). 
Injunctions which will interfere with the adminis¬ 
tration of a statute should not be granted unless 
the conduct to be restrained is clearly arbitrary 
and illegal. 

Appellants argue at length that the statute 
“fairly breathes secrecy,” that Congress did not 
intend costs to be disclosed. That it was the inten¬ 
tion of Congress to maintain the secrecy of the re¬ 
ports in so far as was consistent with the adminis¬ 
tration of the Act is obvious. But the primary pur¬ 
pose of Congress was not to safeguard the confiden¬ 
tial character of the reports but to safeguard the 
coal industry through the establishment of fair 
minimum prices. If these aims should be deemed 
to conflict, there can be no question as to which 
Congress would intend to have prevail. The first 
exception in Section 10 (a) was designed to care 
for this precise situation. 

II 

The Commission was authorized to make the cost data 
available for inspection by interested parties 

The argument in Point I demonstrates that 
the Commission was authorized by the statute to 
introduce the cost data in evidence. It has been 
suggested (although the point is not made by 
appellants in their brief filed herein) that the 
Commission’s orders nevertheless are unauthorized 


because they provide that the individual cost 
returns of the appellants will “be made available 
for inspection by those interested parties who have 
filed appearances in this proceeding” (R. 7-8). 7 

The question of whether if the reports may 
be introduced in evidence they inay instead be 
inspected by the parties to the proceeding does not 
relate to substance but to form. If the cost reports 
are introduced into evidence, they may be examined 
bv the whole world, and not merely bv interested 
parties. Appellants could not seriously, and do 
not in fact, contend that they would be injured any 
more if the reports were made available for inspec¬ 
tion by the parties than if thev were introduced 
in evidence. In their brief appellants have aban¬ 
doned the argument completely. 

The Commission’s opinion states that over 90.000 

cost forms had been filed for the years 1936 and 

» 

1937. The usual method of putting such a mass of 
material into evidence is to have an expert sum¬ 
marize and compile in appropriate form and then 
permit the parties to the proceeding to inspect the 

7 The proceeding referred to is the fixing of minimum 
prices. This is docketed by the Commission as one proceed¬ 
ing. hearings being held seriatim with respect to various 
phases of the process. Hearings relating to the weighted 
average cost of production have been held, and all the Com¬ 
mission's evidence introduced except the data in question 
here. The orders of August 31 provide that parties to the 
proceeding may inspect the cost reports before the taking 
of testimony is resumed. 


original data. Wigmore on Evidence, Sec. 1230 
(2d ed.); Berthold-Jennings Lumber Company v. 
St. Louis I. M. & S. Ry Co., 80 F. (2d) 32 (C. C. A. 
8th); Paschen v. United States, 70 F. (2d) 491, 
501 (C. C. A. 7th); Elmer Company v. Kemp, 67 
F. (2d 948, 950 (C. C. A. 9th) ; Equitable Life As¬ 
surance Society v. Sieg, 53 F. (2d) 318, 319-320 
(C. C. A. 6th); Butler v. United States, 53 F. (2d) 
S00, 805 (C. C. A. 10th); Northern Pacific Ry Co. 
v. Keys, 91 Fed. 47, 58 (C. C. N. D.) 

Instead of cluttering up the record with 90,000 
forms, the Commission proposes to introduce com¬ 
pilations of the data contained in the forms, and to 
give the parties to the proceeding an opportunity 
to examine the originals and to offer them in evi¬ 
dence if tliev so desire. 8 

The Commission’s orders do not open the cost 
data to a general inspection; they are strictly lim¬ 
ited to “those interested parties who have filed 
appearances in this proceeding” (R. 7-8). We 
think that the Congress which authorized the in¬ 
troduction into evidence at hearings of the original 
reports intended that this more sensible procedure 
also be available to the Commission, and that Sec¬ 
tion 10 (a) should be construed accordingly. As 
the Commission stated in its opinion: 

* The Commission has already introduced the compila¬ 
tions in evidence. The hearing is being held open to permit 
inspection of the reports and cross-examination based upon 
them. 
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making available for inspection the under- ► 

Ivins cost data to test the accuracy of com- 
posite exhibits, which are a summary of the * 

items contained on the Cost Forms, is in 
effect introducing the underlying data in 
evidence without unduly encumbering the - 

record. 

It is, of course, immaterial whether the inspec- 

# + 
tion takes place in the hearing room or in more 

(Convenient quarters during a temporary adjourn¬ 
ment of the hearing. The latter is the course 
adopted by the Commission in order to avoid a con¬ 
siderable waste of time. "Whichever course is pur- * 

sued, the inspection should properly be regarded 
as a part of the hearing itself. Under such cir¬ 
cumstances the disclosure would seem to be “made 
in evidence in [a] hearing before the Commission” 
within the meaning of Section 10 (a) of the Act. * 

It would not be reasonable to impute to Congress 
an intention to preclude the Commission from per¬ 
mitting a limited number of interested parties 
from examining the data as a preliminary step to <4 

tlie introduction of compilations at a hearing and „ 

at the same time permit the Commission to adopt 4 

the impracticable course of introducing the orig¬ 
inal material itself into evidence, thereby making 
the material open to the whole world. * 

i For these reasons the construction of the statute 
adopted by the Commission should be approved by 
this Court. 

r 

r 


r 
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III 

The Commission is not estopped from disclosing in 
hearings the cost data obtained from producers 

Tlie claim lias been made that the Commission 
induced appellants to believe that the cost reports 
tiled under Order No. 15 would be kept entirely 
confidential. 

The provision in Order No. 15 upon which ap¬ 
pellants rely is the statement that— 

The Commission directs specific attention 
to the provisions of Section 10 of said Act 
relating to the confidential nature of the re¬ 
ports required under this Order and further 
gives notice that the penalties provided for 
non-compliance with this order by the pro¬ 
ducer will be strictly enforced. 

This statement itself, as well as other portions of 
Order No. 15 quoted in Point I, supra, p. 11, demon¬ 
strates that the data was obtained pursuant to the 
provisions of Section 10, and accordingly cannot 
be regarded as making the reports any more confi¬ 
dential than does that section. Appellants also 
rely upon the statement at the top of the cost forms 
(Ex. 3) that— 

This report is required under the provi¬ 
sions of the Bituminous Coal Act of 1037 and 
is therefore confidential. 

This statement also makes it plain that the confiden¬ 
tial character of the report is based upon the stat¬ 
ute. No producer would be warranted upon the 
basis of such a statement in assuming that the guar- 
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antee of secrecy was any more broad in scope than 
the statutory provision upon which it was based. 
In any event the cost forms were distributed to pro¬ 
ducers along with copies of Order No. 15, and the 
above language in the Form must be read in con¬ 
nection with the more detailed statement in Order 
No. 15. 

Appellants, of course, assume the risk of their 
own interpretation of the statute. They cannot 
impute to the Commission acceptance of this in¬ 
terpretation when the Commission, without at¬ 
tempting to construe the statute in any way, has 
merelv stated that their statutorv rights would be 
recognized. Even without a statement bv the Com- 
mission of any sort, appellants would have been 
required to file cost data and the Commission would 
have been authorized to use it to the extent pro¬ 
vided by law. 

CONCLUSION 

It is respectfully submitted that the judgment 
of the District Court should be affirmed. 

Thurman Arnold, 
'Assistant Attorney General. 

Robert L. Stern, 

Special Assistant to the Attorney General. 

Robert W. Knox, 

General Counsel, 

Thomas J. O'Brien, 

Attorney , 

Xational Bituminous Coal Commission. 


APPENDIX 


United States Department of the Interior 
National Bituminous Coal Commission 

WASHINGTON, D. C. 

ORDER NO. 15 

AN ORDER REQUIRING REPORTS FROM PRODUCERS PURSU¬ 
ANT TO SECTION 10 (A) OF THE BITUMINOUS COAL ACT 
OF 193 7 

Pursuant to act of Congress entitled “An Act to 
regulate interstate commerce in bituminous coal, 
and for other purposes” (Public, No. 48, 75th 
Cong., 1st sess.), known as the Bituminous Coal 
Act of 1937, the National Bituminous Coal Com¬ 
mission, in order to perform effectively its duties 
under said Act, is required to be fully informed as 
to the production and distribution of bituminous 
coal throughout the United States. Therefore, 
pursuant to authority conferred by Section 10 of 
said Act, the Commission orders and directs as 
follows: 

1. That each producer of bituminous coal, 
whether or not a code member and whether or not 
engaged in commerce in coal which is subject to 
the provisions of Section 4 of said Act, shall file, 
in duplicate, complete reports showing the total 
costs of the tonnage produced and realization 
prices derived from the sale of coal, all as more 
fully set forth and specified in the Commission’s 

( 21 ) 




Cost Forms No. 1 and No. 1-A, such reports to be 
made separately for each mine and to include all 
coal produced during the calendar year 1936 and 
all coal sold during the same period. 

2. The Commission's Cost Form No. 1 shall be 
used by producers for mines having a present actual 
daily capacity of more than fifty (50) net tons. 

The Commission's Cost Form No. 1-A shall be 
used by producers in making reports for mines 
having a present actual daily capacity of fifty (50) 
net tons or less. 

In the case of any mine not actually in operation 
during the calendar year 1936, the producers shall 
report such data as will show all costs of ownership 
and maintenance. 

3. The Secretary of the Commission shall cause 
to be mailed to each known producer within the 
United States, a copy of this order together with 
necessary forms, and shall make available to all 
producers additional copies of said forms at the 
office of the statistical bureau of the Commission 
in each district established under said Act. 

4. Each producer shall, within fifteen (15) days 
from the date of receipt of a copy of this order and 
of said forms, file the required reports, duly veri¬ 
fied, with the statistical bureau of the Commission 
in the district within which the mine or mines re¬ 
ported upon are located. 

The Commission directs specific attention to the 
provisions of Section 10 of said Act relating to the 
confidential nature of the reports required under 
this order and further gives notice that the penal- 


ties provided for non-compliance with this order 
by the producer will be strictly enforced. 

By order of the Commission. 

Dated this 15th day of July 1937. 

[seal] F. Witcher McCullough, 

Secretary. 
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IN THE 


^Hniteti States; Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 


April Term, 1938. 


No. 7247. 


Utah Fuel Company, Et Al., Appellants , 

v. 

National Bituminous Coal Commission, Appellees. 


Appeal from District Court of the United States 
for the District of Columbia. 


BRIEF AMICI CURIAE FOR ABERDEEN AND 
ROCKFISH RAILROAD COMPANY, ET AL. 


I. 

PRELIMINARY STATEMENT. 

The Aberdeen and Koekfisli Railroad Company, and 
seventy-five other common carriers by railroad named 
in Appendix A hereto, with leave of this Court first 
had and obtained, respectfully file this brief amici 
curiae because of their desire, through counsel, to be 


of assistance to the Court in the proper determination 
of the important questions of constitutional law, statu¬ 
tory interpretation and statutory construction pre¬ 
sented by this appeal. 

These common carriers by railroad are large con¬ 
sumers of bituminous coal from mines subject to the 
Bituminous Coal Act of 1937 (Public No. 4S-75th 
Cong., 1st Sess., approved April 26, 1937, 50 Stat. 72, 
U. S. C., Title 15, Sec. 28 et scq.), hereinafter referred 
to as the Coal Act, and to the regulation of the Na¬ 
tional Bituminous Coal Commission, hereinafter re¬ 
ferred to as the Coal Commission, and, therefore, have 
a direct and vital economic interest in the proper inter¬ 
pretation and application of the Coal Act, and have a 
direct interest in this proceeding because of its ulti¬ 
mate effect upon the establishment of minimum prices 
of railroad locomotive fuel coal by the Coal Commis¬ 
sion. 

II. 

i STATEMENT OF THE CASE. 

This is an appeal from an order of Mr. Justice Cox 
of the District Court of the United States for the Dis¬ 
trict of Columbia dismissing Appellants’ bill of com¬ 
plaint seeking an injunction restraining the Appellees 
from making available for inspection by interested 
parties, or others, the individual verified cost reports 
of| Appellants, as producers of bituminous coal, at 
hearings to be held by Appellees for the purpose of 
performing a duty imposed by the Coal Act—to fix 
minimum prices for the sale of bituminous coal. The 
Coal Commission, in its notices of hearings, had de¬ 
clared that it would cause the cost reports of individual 
producers of bituminous coal, obtained pursuant to the 


Coal Act, and the Commission’s Order No. 15, to be 
made available for introduction in evidence, pursuant 
to Section 10 (a) of the Act. 

in. 

THE ISSUES. 

This proceeding presents for the consideration of 
the Court, the following issues, and possibly others: 

1. May the Coal Commission perform the statutory 
duties imposed upon by it by the Coal Act without 
making available for inspection by interested parties, 
or others, the individual verified cost reports of Ap¬ 
pellants and other bituminous coal producers. 

2. Did Congress have the power to authorize the 
Coal Commission to introduce in evidence at a public 
hearing the individual verified cost reports of Appel¬ 
lants and other producers of bituminous coal. 

3. Did Congress authorize the Coal Commission to 
introduce in evidence, or make available for inspection 
by interested parties, the individual verified cost re¬ 
ports of Appellants and other bituminous coal pro¬ 
ducers. 

4. Do Appellants have such a property right in the 
individual verified cost reports filed with the Coal 
Commission pursuant to the Coal Act as may be pro¬ 
tected by injunction. 

5. Would the disclosure by the Coal Commission of 
the individual verified cost reports of the Appellants 
and other producers of bituminous coal so invade con¬ 
stitutional rights of Appellants as to justify a court in 
depriving the Commission of its means of performing 
statutory duties imposed upon it by the Congress. 



6. Is the remedy provided by the Coal Act for per¬ 
sons aggrieved by its operation exclusive. 

7. Would Appellants suffer such irreparable injury 

bv the disclosure of their individual verified cost re- 
•> 

ports as to give a court the power to enjoin such dis¬ 
closure. 

IV. 

OUTLINE OF ARGUMENT. 

1. The Coal Commission cannot perform the statu¬ 
tory duties imposed upon it by Congress without dis¬ 
closing the individual verified cost reports of pro¬ 
ducers of bituminous coal. 

2. Congress had power to authorize the Coal Com¬ 
mission to make public at a hearing the individual 
verified cost reports of producers of bituminous coal. 

3. Congress authorized the Coal Commission to dis¬ 
close the individual verified cost reports of bituminous 
coal producers at a public hearing. 

4. Coal producers have no such property right in 
cost reports filed with the Coal Commission as may be 
protected by injunction. 

5. The disclosure by the Coal Commission of the cost 
reports of bituminous coal producers would not so in¬ 
vade any constitutional rights as to justify a court in 
depriving the Commission of its means of performing 
the statutory duties imposed upon it by Congress. 

(i. The remedy provided by the Coal Act for per¬ 
sons aggrieved by its operation is exclusive. 

7, The disclosure by the Coal Commission of the in¬ 
dividual verified cost reports of Appellants would not 
cause such irreparable injury as to give the court the 
power to enjoin such disclosure. 
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V. 

THE ARGUMENT. 

1. The Coal Commission Cannot Perform the Statutory 
Duties Imposed Upon it by Congress Without Dis¬ 
closing the Individual Verified Cost Reports of 
Producers of Bituminous Coal. 

A.—The statutory duty of the Coal Commission. 

The preamble of the Coal Act describes its objec¬ 
tive by a recitation of the evils sought to be overcome 
bv it. It reads as follows: 

“That regulation of the sale and distribution in 
interstate commerce of bituminous coal is impera¬ 
tive for the protection of such commerce; that 
there exist practices and methods of distribution 
and marketing- of such coal that waste the coal 
resources of the Nation and disorganize, burden, 
and obstruct interstate commerce in bituminous 
coal, with the result that regulation of the prices 
thereof and of unfair methods of competition 
therein is necessary to promote interstate com¬ 
merce in bituminous coal and to remove burdens 
and obstructions therefrom.” 

To effectuate the purpose of the Act, the Commis¬ 
sion is required, by Section 4, to establish minimum 
prices for bituminous coal. To do this, three distinct 
steps are provided for. The Commission must first 
determine the weighted average cost of production in 
each of the Minimum Price Areas specified in the Act. 
The basis for these cost determinations are data se¬ 
cured by the Commission from the producers concern¬ 
ing costs of production, preparation, sale and distribu¬ 
tion of bituminous coal. It is the use of these reports 
that is in issue here. These reports are furnished 
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originally to the Statistical Bureaus of the Commis¬ 
sion, in each District. From these reports the Statis¬ 
tical Bureaus transmit determinations of costs to the 
District Boards. The District Boards are required to « 

determine the total cost of the ascertainable tonnage 
produced in their Districts for the calendar year 1036, 
with adjustments to give effect to changes since that 
time substantially affecting costs. The determinations 
of the District Boards are transmitted to the Commis- t 

sion, and the Commission determines the weighted av¬ 
erage of the total costs for each Minimum Price Area. 

The District Boards are then required to submit pro¬ 
posed minimum prices and marketing rules and regu- 
lations. After these have been approved by the Com¬ 
mission, the prices must be coordinated in the common 
consuming markets, so as to meet the standards speei- * 

tied by the Act. If the District Boards are unable to 
coordinate the prices, the Commission will perform 
this task. 

4 

i B.—The necessity for a hearing. 

Section 2 (a) of the Coal Act provides that: 

“No order which is subject to judicial review 
. . ., and no rule or regulation which has the force « 

and effect of law, shall be made or prescribed by 4 

the Commission, unless it has given reasonable 

i public notice of a hearing, and unless it has af¬ 
forded to interested parties an opportunity to be 4* 

heard, and unless it has made findings of fact.” 

In addition to the statutory requirement for a hear- 4 

ing, there is the necessity for according the fair hear¬ 
ing required by the Fifth Amendment to the Constitu¬ 
tion of the United States. * 

r 


The Coal Commission is a body with power to or¬ 
dain, and to issue orders that impinge upon legal 
rights, and is different from a tribunal, like the Tariff 
Commission, which has only the power to advise. Such 
an agency must, therefore, “pursue the procedure and 
rules enjoined and show a substantial compliance 
therewith to give validity to its action.’’ Wichita Rail- 

O v 

road <£ Light Co. v. P . U. Comm, of Kansas , 260 U. S. 
48, 50, 43 Sup. Ct. 51, 67 L. ed. 124 (1922). This hear¬ 
ing must be accorded before minimum prices are es¬ 
tablished. Southern Rg. Co. v. Virginia, 290 U. S. 190, 
54 Sup. Ct. 148, 78 L. ed. 260 (1933); Chicago, M. £ 
St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 
462, 33 L. ed. 970 (1890). 

C.—The constitutional requirements of a fair hearing. 

Since both the Coal Act and the Fifth Amendment 
to the Constitution require a hearing prior to the es¬ 
tablishment of minimum prices, it follows that such a 
hearing must have the elements of a “fair hearing,” 
as defined by the Supreme Court. The statute, Sec¬ 
tion 2 (a), specifically requires public notice, and op¬ 
portunity to interested parties to be heard, and find¬ 
ings of fact. Thus, an interested party must be al¬ 
lowed to introduce evidence of his own, as well as to 
cross-examine opposing witnesses. In Interstate Com¬ 
merce Commission v. Louisville £ N. R. Co., 227 U. S. 
SS, 33 Sup. Ct. 185, 57 L. ed. 431 (1913), the Court 
said: 

“All parties must be fully apprised of the evi 
deuce submitted or to be considered, and must be 
given opportunity to cross-examine witnesses, to 
inspect documents and to offer evidence in ex¬ 
planation or rebuttal.” 
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The Coal Commission cannot use the cost data in its 
possession unless it places such data in evidence dur¬ 
ing the course of the hearings, or makes it available to 
interested parties for testing and refutation as basic 
evidence. 


United States v. Baltimore cC Ohio S. W. Rij. 
Co., 266 U. S. 14, 33 Sup. Ct. 5, 57 L. ed. 104 
(1912) 

Interstate Commerce Commission v. Louisville 
& Nashville B. Co., 227 U. S. 88, 33 Sup. Ct. 
185, 57 L. ed. 431 (1913) 

Wichita Railroad cC Light Co. v. Public Utilities 
Commission of the State of Kansas , 260 U. S. 
48, 43 Sup. Ct. 51, 67 L. ed. 124 (1922) 

United States v. Abilene (0 Southern Rif. Co., 
265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 1016 
(1925) 

Morgan v. United States —I, 298 U. S. 468, 56 
Sup. Ct. 906, 80 L. ed. 12S8 (1936) 

St. Joseph Stock Yards Co. v. United States, 
298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 
(1936) 

Morgan v. United States —II, 5 U. S. Law Week 
1006 (April 25, 1938) 

Federal Radio Commission v. St romberg-C art- 
son Tel. Mfg. Co., 60 App. D. C. 31, 46 F. (2d) 
612 (1931) 


With this constitutional requirement there can be 
“no compromise on the footing of convenience or ex¬ 
pediency, or because of a natural desire to be rid of 
harassing delay.” Ohio Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U. S. 292, 57 Sup. 
Ct. 724, 81 L. ed. 1093. 

Annual reports of carriers and tariffs filed by the 
carriers with the Interstate Commerce Commission are 
public records, made so by the Interstate Commerce 
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Act, and, therefore, open to public inspection. Yet, 
the Interstate Commerce Commission, under the deci¬ 
sions of the Supreme Court, cannot use these reports 
in a case unless they are made a part of the record, 
being introduced in evidence, according to the Rules 
of Practice of the Commission. Evidence introduced 
in Interstate Commerce Commission cases in tabular 
form must be supported by a witness available for 
cross-examination who is familiar with the underly¬ 
ing- data upon which it is based. American Book Co. 
v. Baltimore & Ohio B. Co., 179 I. C. C. 650. If the 
Interstate Commerce Commission cannot use public 
reports in the determination of its cases without their 
being- introduced in evidence, certainly the Coal Com¬ 
mission cannot use secret data in the fixing of mini¬ 
mum prices, but must disclose the basic data upon 
which such prices are fixed, namely, producers’ cost 
reports. 

The situation, therefore, resolves itself into this: 
The Commission cannot perform the statutory duties 
imposed upon it unless the production cost reports of 
the producers are introduced in evidence at a hearing 
held by the Commission, or are made available for in¬ 
spection by interested parties. 

2. Congress Had Power to Authorize the Coal Commis¬ 
sion to Make Public at a Hearing the Individual 
Verified Cost Reports of Producers of Bituminous 
Coal. 

That Congress had power to authorize the Coal Com¬ 
mission to make public at a hearing the individual veri¬ 
fied cost reports of producers of bituminous coal is 
settled by Norwegian Nitrogen Products Co. v. United 



states, 288 U. S. 294, 53 Sup. Ct. 350, 77 L. ed. 796 
(1933), in which the Court, at page 317, said: 

“There is no denial of the power of Congress 
to lay bare to the business rivals of a producer 
and indeed to the public generally every docu¬ 
ment in the office of this [Tariff] Commission and 
all the information collected by its agents. The 
question for us here is whether there was the will 
to go so far.” 

3. Congress Authorized the Coal Commission to Dis¬ 
close the Individual Verified Cost Reports of Bitu¬ 
minous Coal Producers at a Public Hearing. 

That there was the will on the part of Congress to 
go so far as to authorize the Coal Commission to dis¬ 
close the individual verified cost reports of bituminous 
coal producers at a public hearing is evidenced by the 
clear language of Section 10 (a) of the Coal Act, which 
contains this provision: 

“No information obtained from a producer dis¬ 
closing costs of production or sales realization 
shall be made public without the consent of the 
producer from whom the same shall have been ob¬ 
tained, except where such disclosure is made in 
evidence in any hearing before the Commission or 
any Court , and except that such information may 
be compiled in composite form in such manner as 
, shall not be injurious to the interests of any pro¬ 
ducer and, as so compiled, may be published by 
, the Commission.” (Emphasis supplied) 

Compare the above-quoted provision with that found 
in. Section 10 (a) of the Bituminous Coal Act of 1935 
(49 Stat. 991, U. S. C., Title 15, Section 801), certain 
provisions of which were held unconstitutional in 
Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 


S55, 80 L. cd. 1116 (1936). In the 1935 Act the provi¬ 
sion reads as follows: 

“No information obtained from a producer dis¬ 
closing costs of production or sales realization 
shall be made public without the consent of the 
producer from whom the same shall have been ob¬ 
tained, except where such disclosure is warranted 
by a controversy with the producer over any order 
of the Commission , and except that such informa¬ 
tion may be compiled in composite form in such 
manner as shall not be injurious to the interests 
of any producer and, as so compiled, may be pub¬ 
lished by the Commission.” (Emphasis supplied) 

Thus it will be seen that Congress, in the re-writing 
of the 1935 Act into the 1937 Act, gave specific atten¬ 
tion to this provision of the law. Under the 1935 Act 
disclosure of jiroduction costs was limited to cases 
where there was a controversy with the producer over 
any order of the Commission. Under the 1937 Act, 
however, such information may be disclosed in evi¬ 
dence in any hearing before the Commission or any 
Court. Although the reports of the Committees of 
Congress are silent on the subject, yet it must be taken 
that Congress recognized the necessity for hearings, 
and the necessity for the introduction of these pro¬ 
duction cost reports in evidence at such hearings, in 
order that the Act, and the orders issued under it, may 
not be constitutionally invalid. Certainlv, Congress 
did not broaden this language with the intent that it 
should be meaningless. 

While, under Section 4—II—(a), individual verified 
cost reports of producers are required to be held con¬ 
fidential by the Statistical Bureaus, the cloak of se¬ 
crecy is specifically removed by Section 10 (a) of the 
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Act so far as the Commission is concerned, when such 

disclosure is made in evidence in any hearing before 

the Commission or anv Court. It is onlv bv so con- 

» » * 

struing the Act that either the Act or the minimum 
price orders of the Commission can have the basic con¬ 
stitutional validity. 


4. Coal Producers Have no Such Property Rights in 
Cost Reports Filed With the Coal Commission as 
May be Protected by Injunction. 


When Congress enacted the Coal Act, deciding that 
the bituminous coal industry is so affected with the 
public interest as to require regulation, business se¬ 
crets, as distinguished from “trade secrets” ceased 
to exist in the bituminous coal industry, and such data 
as are necessary to be disclosed in order that the Coal 


Commission may perform its statutory duties had the 
cloak of secreev removed, and in removing this secrecy 
the Congress did not deprive the producers of any 
property rights, such as may be protected by injunc¬ 
tion. Norwegian Nitrogen Products Co. v. United 
States , 288 U. S. 294, 53 Sup. Ct. 350, 77 L. ed. 796 
(1933); Norwegian Nitrogen Products Co. v. U. S. 
Tariff Commission. 6 F. (2d) 491; Smith v. Interstate 
Commerce Commission. 245 U. S. 33, 38 Sup. Ct. 30, 62 
L. ed. 135 (1917); Consolidated Rendering Co. v. Ver¬ 
mont, 207 U. S. 541, 28 Sup. Ct. 178, 52 L. ed. 327 
(1908); v. United States , 221 U. S. 361, 31 Sup. 

Ct. 538, 55 L. ed. 771 (1911); American Sumatra To¬ 
bacco Co. v. Securities and Exchange Commission, 93 
F. (2d) 236. See Note, 29 L. R. A. (N. S.) 716. 


5. The Disclosure by the Coal Commission of the Cost 

Reports of Bituminous Coal Producers Would Not 
so Invade Any Constitutional Rights as to Justify 
a Court in Depriving the Commission of Its Means 
of Performing the Statutory Duties Imposed Upon 
it by Congress. 

Even though Appellants could show irreparable in¬ 
jury, and the lack of relief therefor, this Court would 
not be justified in depriving the Coal Commission of 
its means of performing the statutory duties imposed 
upon it by Congress. United States ex rel Chicago 
Great Western R. R. Co. v. Interstate Commerce Com¬ 
mission, 294 U. S. 50, 55 Sup. Ct. 32G, 79 L. ed. 752, re¬ 
hearing denied, 294 U. S. 731, 55 Sup. Ct. 704, 79 L. ed. 
1261 (1935); United States ex rel Kansas City South¬ 
ern. Ry. v. Interstate Commerce Commission, (U. S. 
Ct. App. D. C., decided May 2, 1938); Proctor & 
Gamble Co. v. Coe, (U. S. Ct. App. D. C.) 96 F. (2d) 
51S. 

6. The Remedy Provided by the Coal Act to Persons 

Aggrieved by Its Operation is Exclusive. 

Congress apparently intended to strictly limit liti¬ 
gation arising out of proceedings before the Coal Com¬ 
mission, and to minimize, so far as possible, the delays 
that might ensue in the Commission performing its du¬ 
ties, by providing, in Section 6 (b) of the Coal Act, 
that “Any person aggrieved by an order issued by 
the Commission in a proceeding to which such person 
is a party may obtain a review of such order in the 
Circuit Courts of Appeals or in the United States 
Court of Appeals for the District of Columbia.” This 
Court, in Mallory Coal Co., Et Al., v. National Bitumi- 



nous Coal Commission, decided August 1, 1938, held 
that the preliminary or procedural orders of the Com¬ 
mission are not subject to judicial review under Sec¬ 
tion 6 (b) of the Act, in line with Federal Power Com¬ 
mission v. Metropolitan Edison Co. (decided by the 
Supreme Court of the United States May 23, 1938); 
Third Avenue Ry. v. Securities and Exchange Com¬ 
mission, 85 F. (2d) 914 (C. C. A. 2). Appellants are 
here attempting to substitute injunctive relief for the 
statutory appeal provided by the Coal Act, by reason 
of the fact that judicial review is not thus open to them 
as to procedural orders. Appellants are seeking here 
to obtain indirectly what they cannot obtain directly. 
The action of the Coal Commission cannot be thus con¬ 
trolled by injunction. Pittsburgh & West Virginia Ry. 
Co. v. Interstate Commerce Commission, 293 Fed. 
1001, 54 App. D. C. 34. 

% The Disclosure by the Coal Commission of the In¬ 
dividual Vended Cost Reports of Appellants Will 
Not Cause Such Irreparable Injury as to Give a 
Court the Power to Enjoin Such Disclosure. 

It is elemental that injunction will lie only when it 
is clearly shown that irreparable injury will be done. 
Since the producers have no property rights in the 
verified production cost reports, they cannot suffer ir¬ 
reparable injury by the disclosure of such reports by 
the Coal Commission. To the extent that any coal 
producer is prejudiced competitively by the disclosure 
of the production cost reports it is a case of damnum 
absque injuria. It is a well-settled rule of law that 
acts of public agents within the scope of their au¬ 
thority, if they cause damage, cause simply damnum 
absque injuria. 


CONCLUSION. 


It is respectfully submitted that the judgment of the 
District Court of the United States for the District of 
Columbia appealed from should be affirmed, and that 
the Coal Commission should be permitted to perform 
the statutory duties imposed upon it by the Congress. 

Respectfully submitted, 

Clarence A. Miller, 

Counsel for 

Aberdeen and Rockfish Rail¬ 
road Company, Et Al., 

As Amici Curiae 

Office and Post Office Address: 
1120 Tower Building, 

1405 K Street, N. W., 
Washington, D. C. 


September 29, 1938. 
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APPENDIX A. 

List of Railroads for Which This Brief is Filed. 

Aberdeen and Rockfisli Railroad 

Company .North Carolina 

Alabama Central Railway.Alabama 

Arcade and Attica Railroad Corporation ..New York 

Arkansas Railroad Company.Arkansas 

The Atlantic and North Carolina 

Railroad Company.North Carolina 

Augusta Railroad Company.Arkansas 

Bath and Hammondsport Railroad Com¬ 
pany .New York 

Belfast and Moosehead Lake Railroad Com¬ 
pany .Maine 

Bellefonte Central Railroad Com¬ 
pany .Pennsylvania 

Bingham and Garfield Railway Company.Utah 

Birmingham Southern Railroad Com¬ 
pany .Alabama 

Bonhomie and Hattiesburg Southern Rail¬ 
road Company.Mississippi 

Buffalo, Union-Carolina Railroad ...South Carolina 
Butte, Anaconda & Pacific Railway Com¬ 
pany .Montana 

Canton Railroad Company.Maryland 

Chattahoochee Valley Railway Company ... .Alabama 

Georgia 

Chesapeake Western Railway.Virginia 

Chicago and Calumet River Railroad Com¬ 
pany .Illinois 

Chicago Short Line Railway Company.Illinois 

The Clarendon and Pittsford Railroad Com¬ 
pany .Vermont 

Collins & Glennville Railroad Company.Georgia 

The Dansville and Mount Morris Railroad 

Company.New York 

DeKalb & Western Railroad Company .. .Mississippi 
Detroit, Caro and Sandusky Railway Com¬ 
pany . 


Michigan 






















East Tennessee and Western North Carolina 

Railroad Company.Tennessee 

East Washington Railway Company .Maryland 

Flcmingsburg and Northern Railroad Com¬ 
pany .Kentucky 

Flint River and Northeastern Railroad Com¬ 
pany .Georgia 

Fonda, Johnstown and Gloversville Railroad 

Company (J. L. Ilees, Trustee) .New York 

Fort Smith, Subiaco & Rock Island Railroad 

Company.Arkansas 

Gainesville Midland Railway (Gordon C. 

Carson and W. B. Veazey, Receivers) .. .Georgia 
Genesee and Wyoming Railroad Com¬ 
pany .New York 

Georgia, Ashburn, Sylvester & Camilla 

Railway Company.Georgia 

The Georgia Northern Railway Company_Georgia 

The Georgia Southwestern and Gulf Rail¬ 
road Company (W. M. Legg, Receiver). .Georgia 
Greenville and Northern Railway Com¬ 
pany .South Carolina 

High Point, Thomasville & Denton Railroad 

Company.North Carolina 

Kishacoquilles Valley Railroad 

Company.Pennsylvania 

Lake Erie, Franklin & Clarion Railroad 

Company.Pennsylvania 

Lancaster and Chester Railway Com¬ 
pany .South Carolina 

The La Salle and Bureau County Railroad 

Company.Illinois 

Laurinburg and Southern Railroad Com¬ 
pany .North Carolina 

Ligonier Valley Rail Road Company .. .Pennsylvania 
Louisville, New Albanv & Corvdon Railroad 

Company.Indiana 

Manistee and Northeastern Railway Com¬ 
pany .Michigan 

Marinette, Tomahawk & Western Railroad 

Company.Wisconsin 
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Maryland and Pennsylvania Railroad Com¬ 
pany .Maryland 

Pennsylvania 

Midland Continental Railroad.North Dakota 

Minneapolis, Northfield and Southern 

Railway.South Dakota 

Minnesota Western Railway Company.Delaware 

Mississippi & Skuna Valley Railroad Com¬ 
pany .Mississippi 

Mississippi Export Railroad Company ...Mississippi 

Montana, Wyoming & Southern Railroad 

Company.New Jersey 

Morehead and North Fork Railroad 

Company.New Jersey 

The Narragansett Pier Railroad Com¬ 
pany .Rhode Island 

Nezperce & Idaho Railroad Company.Idaho 

Okolona, Houston and Calhoun City Railway 

Company.Mississippi 

Oneida & Western Railroad Company.Tennessee 

Pickens Railroad Company.South Carolina 

Pittsburgh, Allegheny & McKees Rocks 

Railroad Company.Pennsylvania 

The Pittsburgh & West Virginia Railwav 

Company.Pennsylvania 

West Virginia 

Port Huron and Detroit Railroad Com¬ 
pany .Michigan 

The Prattsburgh Railway Corporation_New York 

The Prescott & Northwestern Railroad 

Company.Arkansas 

Pullman Railroad Company.Illinois 

Rahway Valley Company (Rahway Valley 

Company, Lessee).New Jersey 

Rock Port, Langdon & Northern Railway 

Company.Missouri 

Savannah and Atlanta Railway (Charles E. 

Gay, Jr., and D. G. Fogarty, Trustees). .Georgia 
Suncook Valley Railroad.New Hampshire 


v 






















Susquehanna and New York Railroad Com¬ 
pany .Pennsylvania 

Tennessee, Alabama and Georgia Railway .. .Georgia 

Tennessee & North Carolina Railway Com¬ 
pany .Tennessee 

North Carolina 

Tennessee Railroad Company .Tennessee 

Virginia and Carolina Southern Rail¬ 
road Company.North Carolina 

Ware Shoals Railroad Company.South Carolina 


Wichita Northwestern Railway Company 
(T. A. Fry, Receiver) . 


Kansas 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7178 

Mallory Coal Company et al., petitioners 

v. 

National Bituminous Coal Commission, 
respondent 


PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
X AT I ON A E lirruniNOVS COAL COMMISSION 


BRIEF OF ALLEN COE AND JOHN McDILL FOX, AMICI 
CURIAE, FOR THE CONSUMERS’ COUNSEL 


The present proceeding is based upon a petition 
to review and set aside an order of June 1,1938, of 
the National Bituminous Coal Commission. 

STATEMENT 

The National Bituminous Coal Commission 
issued a ruling on March 30, 1938, whereby it con¬ 
strued Section 10 (a) of the Bituminous Coal Act 
of 1937 as permitting the introduction in evidence 

(i) 
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at a hearing before the Commission of the cost 
data of the individual producers. This ruling 
issued out of no proceeding before the Commission. 
On May 11,1938, the petitioners herein filed a peti¬ 
tion with the Commission to vacate the aforesaid 
ruling and to revoke the construction of the Act 
contained therein. A hearing was thereupon, after 
notice, held by the Commission on May 25 and 26, 
1938. On June 1, 1938, the Commission issued 
findings of fact and an opinion affirming its former 
ruling. Its order was made the same day deny¬ 
ing the petition. This order is now before this 
Court for review and is the subject of the instant 
proceeding. 

There are no issues of fact involved herein. The 

sole issue is a question of law concerning the inter¬ 
pretation of Section 10 (a) of the Act, which pro¬ 
vides : 

The Commission may require reports from 
producers and may use such other sources 
of information available as it deems advis¬ 
able, and may require producers to maintain 
a uniform system of accounting of costs, 
wages, operations, sales, profits, losses, and 
such other matters as may be required in 
the administration of this Act. No infor¬ 
mation obtained from a producer disclosing 
costs of production or sales realization shall 
be made public without the consent of the 
producer from whom the same shall have 
been obtained, except where such disclosure 
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is made in evidence in any hearing before the 
Commission or any court and except that 
such information may be compiled in com¬ 
posite form in such manner as shall not be 
injurious to the interests of any producer 
and, as so compiled, may be published by the 
Commission. 

The following propositions are presented to this 
Court: 

I. It is submitted that this Honorable Court has 
no jurisdiction in this matter; 

II. Section 10 (a) of the Act authorizes the Com¬ 
mission to introduce in evidence in any hearing 
cost data reported by producers; 

III. Disclosure of costs of production or sales 
realization of individual producers in any hearing 
before the Commission does not deprive such pro¬ 
ducers of any legal property right; 

IV. Without the disclosure of the cost data of 
individual producers, interested parties would be 
denied the hearing required by Section 2 (a) of the 
Act and by the Fifth Amendment: 

V. The secrecy attending private competitive 
price fixing is incompatible with the full disclosure 
and full public record upon which public action 
must be predicated; and 

VI. Only by a full and fair disclosure of all the 
facts, including verified cost reports of individual 
producers, can the public be adequately protected 
and public confidence attained. 
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I 

It is submitted that this Honorable Court has no juris- 
! diction in this matter 

It is the view of the Consumers’ Counsel that con¬ 
ditions in the bituminous coal industry necessitate 
the early establishment of minimum prices. Until 
the legal questions raised in this petition are set¬ 
tled, the work of proceeding to establish prices may 
be delayed. Upon the question of its jurisdiction, 
however, the attention of the Court is directed to 
Section 6, Subsections (b) and (d), of the Act, and 
to the following provisions in Section 2 (a) : 

No order which is subject to judicial re¬ 
view under section 6, and no rule or regu¬ 
lation which has the force and effect of law, 
shall be made or prescribed by the Commis¬ 
sion, unless it has given reasonable public 
notice of a hearing, and unless it has afforded 
1 to interested parties an opportunity to be 
heard, and unless it has made findings of 
fact. Such findings, if supported by sub¬ 
stantial evidence shall be conclusive upon 
review thereof by anv court of the United 
States. 

A ruling of the Commission interpreting a pro¬ 
vision of the statute involves not a question as to 
the right of review, but a question as to the proper 
forum for review. Under the terms of the statute, 
the jurisdiction of the Circuit Court of Appeals of 
the United States or the United States Court of 
Appeals for the District of Columbia to enforce, 


set aside, or modify orders of* the Commission, is 
exclusive (Section 6 (d)), if there is a proper rec¬ 
ord to certify to such court (Section 6 (b)). The 
findings of the Commission, if supported by sub¬ 
stantial evidence, are conclusive upon questions of 
fact, but not upon questions of law. It is not es¬ 
sential to place upon a party adversely affected by 
a legal ruling of the National Bituminous Coal 
Commission the necessitv of seeking a review of 

v Q 

such action before that body (See the case of Skin¬ 
ner and Eddy Corporation v. U. S. et ah (249 U. S. 
557)). It would seem impossible for the Coal Com¬ 
mission to administer the Act if purely adminis¬ 
trative orders or statutory interpretations were 
subject to judicial review under Section 6 (b). 

The correctness of such statutorv constructions and 

«/ 

the reasonableness of such administrative rules or 
regulations should be tested initially in a court of 
original jurisdiction, and not, upon the basis of a 
record not primarily factual, in a Circuit Court. 
If a contrary theory were adopted, the ruling of 
the Commission of March 30 would not conform to 
the requirements of the Act, inasmuch as it could 
not have been issued unless the provisions of Sec¬ 
tion 2 (a) quoted above were complied with. It is 
untenable to claim that the order issued by the Com- 
mission upholding its ruling is reviewable under 
Section 6 (b), whereas the ruling itself was not 
reviewable and therefore not subject to the require¬ 
ments of Section 2 (a). 


On the question of the Court’s jurisdiction in this 
proceeding, the petitioners rely upon the American 
Sumatra Tobacco Corporation v. Securities and 
Exchange Commission, 93 F. (2d) 236. It is sub¬ 
mitted, however, that the only thing in common 
between that case and the case at bar is that the 
question at issue, that of reviewability of an admin- 
! istrntive order providing for the disclosure of con¬ 
fidential information, is the same. In the Securi¬ 
ties and Exchange Act, the disclosure of confidential 
information depends upon a factual determination 
by the Commission; in the Bituminous Coal Act, 
such disclosure depends upon a legal determination 
by the Commission. The necessity of a quasi¬ 
judicial hearing before the administrative body is 
as apparent in the first instance as its futility is 
apparent in the instant case. 

It is suggested, therefore, that the redress sought 
by the petitioners in this proceeding should be 
sought in a court of original jurisdiction, from 
whose decision appeal would lie to your Honorable 
Court. 

II 

Section 10 (a) of the Act authorizes the Commission to 
introduce in evidence in any hearing cost data reported 
by producers 

The argument of the respondent in Point I of its 
brief that “The Commission is authorized to intro¬ 
duce in evidence cost data reported by producers’’ 
is concurred in. 
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The attention of the Court is called to the fact 
that there is no inconsistency between Section 4 
(a) and Section 10 (a) of the Act. In each section, 
the costs of production and sales realization of in¬ 
dividual producers may he required by the Com¬ 
mission, and are required to be kept confidential, 
except that in Section 10 (a), exception is made 
where such disclosure is made in evidence in any 
hearing before the Commission or any court. Sec¬ 
tion 10 (a) clearly applies to code members as well 
as non-code members. For example, the provision 
that the Commission mav require a uniform sys- 
tern of accounting of costs, etc., would be exercised 
principally in the case of code members. It should 
also be noted that Section 10 (b) contains the pen¬ 
alty for disclosure of confidential information; if 
cost and realization data of individual producers 
had been required by the Commission under sec¬ 
tion 4 (a), this penalty would not have applied. 
The provision of Section 10 (c), which fixes the 
penalty for failure to file reports, should also be 
noted: “If any producer required by this Act or 
the Code * * * ,? . Clearly this applies to failure 
to comply with the terms of Section 4 (a). In 
effect, then, in each instance, the Congress pro¬ 
vided that cost and realization data obtained from 
producers, whether or not code members, should 
be kept confidential, except as evidence in any 
hearing before the Commission or any court. 

741583—38-2 
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III 

Disclosure of costs of production or sales realization of 
individual producers in any hearing before the Com¬ 
mission does not deprive such producers of any legal 
property right 

Costs of production are simply matters of busi¬ 
ness privacy and are not considered legal property 
rights as in the case of trade secrets, the disclosure 
of which is generally protected. The disclosure of 
matters of business privacy may be compelled where 
such matters are material and relevant evidence. 
It is submitted that the costs of production are ma¬ 
terial and relevant evidence at a hearing of the Coal 
Commission to determine minimum prices, since 
the Act provides in Section 4 (a) that the average 
return from minimum prices for each price area 
shall approximate the weighted average of the total 
costs of production of such area. Cf. Norwegian 
Nitrogen Products Co. v. U. S. Tariff Commission, 
6 F. (2d) 106; in re Bolster, 59 Wash. 655, 110 P. 
547; National Fertilizer Co. v. Holland, 107 Ala. 
412,18 So. 170. In Glucol Mfg. Co. v. Schulist, 214 
N. W. 153, the Court held that a trade secret was a 
property right but that: 

The term “trade secret”, as usually un¬ 
derstood, means a secret formula or process 
not patented, but known only to certain in¬ 
dividuals using it in compounding some 
article of trade having a commercial value, 
and does not denote the mere privacy with 
which an ordinary commercial business is 
carried on. [Italics supplied.] 


It was stated in Frischer <C Co. v. Baked ite Corpo¬ 
ration, 39 F. (2d) 247, Certiorari denied, 282 U. S. 
852, with respect to the failure of the lower court 
to order the books of the corporation to be exhib¬ 
ited for examination that: 

Full and free cross-examination was per¬ 
mitted as to all details of the efficiency and 

%/ 

economy of the operation of this complain¬ 
ants' business. The law does not require or 
intend that one who complains under the 
statute must disclose all his trade secrets to 
the respondent. [Italics supplied.] 

So, where it is a matter of disclosing business opera¬ 
tions and not trade secrets, the books of a corpora¬ 
tion may be subpoenaed for production before a 
court. Cf. Wilson v. Z7. S., 221 U. S. 361; Essgee 
Co. v. U. S., 262 U. S. 151. In the case of Consoli¬ 
dated Rendering Co. v. Vermont, 207 U. S. 541, 
the Court held with respect to the production of the 
company’s books and papers before the grand jury: 

There is no provision in the Federal Con¬ 
stitution which directly or impliedly pro¬ 
hibits a State, under its own laws, from con¬ 
ferring- upon non-judicial bodies certain 
functions that may be called judicial. It 
is said that the statute, in providing for the 
production of books and papers, includes 
not only the court and grand jury, but any 
tribunal or commission authorized by the 
State. There is nothing, as we have said, 
in the Federal Constitution which prevents 
it. 



The petitioners admit that Section 10 (a) can 
I be so construed as to permit the disclosure of cost 
data in proceedings directed at a particular pro¬ 
ducer (Record, pp. 98, 99). They, therefore, ad¬ 
mit that the cost data are not property rights such 
as trade secrets. It cannot be maintained that in 
one instance cost data are property rights and can¬ 
not be disclosed, and in another instance that cost 
data are not property rights and can be disclosed. 
Consequently, since it is admitted that cost data 
can be disclosed in a hearing such as suggested by 
petitioners, the cost data can be disclosed pursuant 
to Section 10 (a) in any hearing before the Com¬ 
mission. 

IV 

Without the disclosure of the cost data of individual 
producers, interested parties would be denied the hear¬ 
ing required by Section 2 (a) of the Act and by the 
Fifth Amendment 

Section 4 (a) of the Act provides that the aver¬ 
age return from minimum prices to be established 
by the Commission for each minimum price area 
shall approximate the weighted average of the total 
costs of production of such area. The weighted 
averages are based upon the verified costs of pro¬ 
duction reports of individual producers. Many 
items in such verified reports are not capable of 
merely mathematical calculation. Thev involve 
considerable discretionary treatment. 

Xumerous cases emphasize the necessity of grant¬ 
ing to interested parties a full and fair hearing 
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with the opportunity of testing, examining, and re¬ 
futing the basic evidence and data upon which the 
orders are based. 

A finding without evidence is arbitrary 
and baseless. * * * manifestly there is 

no hearing when the party does not know 
what evidence is offered or considered and 
is not given an opportunity to test, examine, 
or refute. * * * All parties must be 
fully apprised of the evidence submitted 
or to be considered, and must be given oppor¬ 
tunity to cross-examine witnesses, to inspect 
documents and to offer evidence in explana¬ 
tion or rebuttal. Interstate Commerce 
Commission v. Louisville & Nashville E. E. 
Co., 227 U. S. 88. 

But a finding without evidence is beyond 
the power of the Commission. Papers in 
the Commission’s files are not always evi¬ 
dence in a case. New England Divisions 
Case, 261 U. S. 184, 198, note 19. Nothing 
can be treated as evidence which is not in¬ 
troduced as such. Interstate Commerce 
Commission v. L. c£* N. E. E. Co., 221 U. S. 
88, 91, 93; Chicago Junction Case, 264 U. S. 
258; * * *. United States x. Abilene & 
Southern Eg. Co., 265 U. S. 274. [Order 
held void where the findings rested in part 
on data taken from annual reports not put in 
evidence.] 

The statute provides for notice and hear¬ 
ing; and an award made without proper 
notice, or suitable opportunity to be heard, 
may be attacked and set aside as without 
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validity. * * * Facts conceivably known 
to the deputy commissioner, but not put in 
evidence so as to permit scrutiny and con¬ 
test, will not support a compensation order. 

* * *. Crowell v. Benson, 285 U. S. 22. 

There must be a full hearing. There 
must be evidence adequate to support per¬ 
tinent and necessary findings of fact. Noth¬ 
ing can be treated as evidence which is not 
introduced as such. United States v. Abi¬ 
lene & Southern By. Co., supra. Facts and 
circumstances which ought to be considered 
must not be excluded. Facts and circum¬ 
stances must not be considered which should 
not legally influence the decision. Findings 
based on the evidence must embrace the basic- 
facts which are needed to sustain the order. 
[Authorities cited] Morgan v. United States, 
298 U. S. 468. 

In United States ex rel. St. Louis S. W. B. B. Co. 
v. Interstate Commerce Commission, 264 U. S. 64, 
the railroad company sought by mandamus to com¬ 
pel the commission to permit it to examine the 
underlying data upon which the valuation was 
based. The court refused to allow the examination 
for the reason that a general examination would 
interfere too much with the work of the Commis¬ 
sion and no “present need” for the relief was 
shown. But the Court said: 

* * * manifest justice requires that 
the railroads should know the facts that the 
Commission supposes to be established 

* * * at the hearing there will be limits, 


at the discretion of the commission, to the 
right to delay the sittings by minute in¬ 
quiries that might protract them indefinitely. 
See Newton v. Consolidated Gas Co., 258 
U. S. 165, 175. But subject to that discre¬ 
tion, we think that, in such way as may be 
found practicable, the relator should be en¬ 
abled to examine and meet the preliminary 
data upon which the conclusions are founded 
and to that end should be given further in¬ 
formation in advance of the hearing suffi¬ 
cient to enable it to point out errors, if any 
there be. 

In the case of Ohio Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U. S. 292, the 
telephone company objected that the trend per¬ 
centages upon which an order of the Commission 
was based had not been introduced in evidence. 
The court upheld this objection. 

First. The fundamentals of a trial were 
denied to the appellant when rates previ¬ 
ously collected were ordered to be refunded 
upon the strength of evidential facts not 
spread upon the record. 

* * * Upon the strength of these un¬ 

known documents refunds have been ordered 
for sums mounting into millions, the Com¬ 
mission reporting its conclusion, but not 
the underlying proofs. The putative debtor 
does not know the proofs today. This is 
not the fair hearing essential to due process. 
It is condemnation without trial. 

* * * The right to such a hearing 
[fair and open] is one of the “rudiments of 


fair play" ( Chicago, M. & St. P. Ry. Co. v. 
Pali, 232 U. S. 165,168) assured to every lit¬ 
igant by the Fourteenth Amendment as a 
minimal requirement. West Ohio Gas Co. v. 
Public Utilities Commission (No. 1 ), (.Vo. 
;?), supra; Brinkcrhojf-Faris Co. v. Hill, 281 
U. S. 673. 682, cf. Norwegian Nitrogen Co. 
v. United Stales, supra. There can be no 
compromise on the footing of conscience or 
expediency, or because of a natural desire 
to be rid of harassing delay, when that mini¬ 
mal requirement has been neglected or ig¬ 
nored. 

See also in this connection United States v. Los 
Angeles B. P., 273 U. S. 299, 312; Atlantic Coast 
Line R.R.Co.y. Interstate Commerce Commission, 
194 Fed. 449; Northern Pacific Ry. Co. v. Depart¬ 
ment of Public Works, 268 U. S. 39; United States 
v. Baltimore and Ohio R. R. Co., 293 U. S. 454; St. 
Joseph Stockyards Co. v. United States, 298 U. S. 
38. 

Since an opportunity to examine and test the 
accuracy of the underlying cost data and deduc- 
tions is essential to the maintenance of the 4 ' 1 rudi¬ 
ments of fair play,” a full and fair hearing re¬ 
quires the disclosure of such data. 

V 

The secrecy attending private, competitive price fixing is 
incompatible with the full disclosure and full public 
record upon which public action must be predicated 

The minimum prices to be established by the 
Commission are primarily to stabilize conditions in 
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the coal industry. The result of establishing such 
minimum prices will be to raise the general level 
of bituminous coal prices. The consuming public, 
therefore, will have a vital interest in the essential 
soundness of the minimum price structure. The 
secrecy attending private, competitive price fixing 
is incompatible with the full disclosure and full 
public record upon which public action must be 
predicated. 

The attention of the Court is directed to the con¬ 
ditions necessitating the passage of the Bituminous 
Coal Act of 1937. For many years, the industry 
has been operated at a loss, due primarily to de¬ 
structive price-cutting, and its wage earners have 
been subject to widespread under- and unem¬ 
ployment because of the disorganized condition of 
the industry. This Act was passed, therefore, pri¬ 
marily for the benefit of the coal industry and its 
employees. In the long run, it is believed that this 
Act will react to the advantage of the consuming 
public, but the establishment of minimum prices 
was designed not so much to protect the consuming 
public, as in other fields in which Government has 
intervened to establish reasonable rates, for exam¬ 
ple, the Interstate Commerce Commission, as to 
rescue the coal industry. It is clear, however, from 
the entire Act, that the Congress intended to pro¬ 
tect the consumer fully from the establishment of 
unreasonably high minimum prices. Unless inter¬ 
ested parties are given full opportunity to study 
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the basis of price establishment, this purpose of the 
Congress, so clearly expressed, may be negatived. 
Surely, it would be a backward step in the devel¬ 
opment of administrative procedure should find¬ 
ings of such bodies be treated as conclusive, and 
the bases of such findings be withheld, not only 
from public knowledge, but from the knowledge of 
the courts. 

In several cases the courts have recognized the 
paramount claim of the public to a full disclosure 
in the public interest. 

The disclosure of matters of business privacy 
may be compelled if such matters are material and 
relevant evidence for the protection of the public. 
(Norwegian Nitrogen Products Co. v. United 
States Tariff Commission, 6 F. (2d) 491; although 
the Supreme Court appears to have taken the view 
that confidential cost data need not be disclosed 
where the proceeding is before an advisory body 
which has no power to ordain, it was stated that 
“There is no denial of the power of Congress to 
lay bare to the business rivals of a producer and 
indeed to the public generally every document in 
the office of this Commission and all the informa¬ 
tion collected by its agents. * * * If it [a 
Commission] was under a duty to give a hearing 
similar to one in Court, it was bound to expose 
everything, details as well as summaries” (Idem, 
288 IT. S. 294). 
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A corporation is not relieved of the necessity of 
producing books in court, when they contain mat¬ 
ters material to an issue, merely because they are 
private. (Re N. W. Bolster, 59 Wash. 655, 110 P. 
547.) 

The mere fact that income tax returns of corpo¬ 
rations are confidential in nature does not warrant 
the conclusion that the Board of Tax Appeals is 
precluded from reviewing the action of the Com¬ 
missioner of Internal Revenue, even though it will 
result in giving publicity to the tax returns. 
(Blair, Commissioner v. Oesterlein Co., 275 U. S. 
220 .) 

Congress has recognized the need for disclosure 
of income tax returns by progressively liberal tax 
publicity laws. (United States v. Dickey, 268 U. S. 
384.) 

In the interest of the bituminous coal industry, 
the government has stepped in to prevent chaos 
and bankruptcy. To a certain extent, at least, the 
coal industry has thereby been recognized as af¬ 
fected with a public interest, and in receiving pub¬ 
lic protection and assistance the industry must 
recognize a corresponding duty to the public. Ob¬ 
viously, it would be unfair to j)ermit individual 
producers, while receiving the protection of the 
government, to insist on withholding data and in¬ 
formation necessary to the protection of the public. 

The Act specifically provides that the proposed 
minimum prices “ shall have due regard to the in- 
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terests of the consuming public.’’ (Sec. 4, Part 
II (a).) It is clear that this standard can be as¬ 
sured only if the essential bases upon which the 
price structure rests are properly determined. 

VI 

Only by a full and fair disclosure of all the facts, in¬ 
cluding verified cost reports of individual producers, 
can the public be adequately protected and public con¬ 
fidence attained 

This new experiment in industrial governmental 
relations is of vital public importance and only a 
full and fair disclosure of all facts, including indi¬ 
vidual cost data, will assure adequate public pro¬ 
tection and confidence. As the court has said in 
another ease: 

The vast expansion of this field of admin¬ 
istrative regulation in response to the pres¬ 
sure of social needs is made possible under 
our system by adherence to the basic princi¬ 
ples that the legislature shall appropriately 
determine the standards of administrative 
action and that in administrative proceed¬ 
ings of a quasi-judicial character the liberty 
and property of the citizen shall be protected 
by the rudimentary requirements of fair 
play. These demand *‘a fair and open hear¬ 
ing,” essential alike to the legal validity of 
the administrative regulation and to the 
maintenance of public confidence in the value 
and soundness of this important govern¬ 
mental process. Morgan v. United Staten, 
58 Sup. Ct. 773, 775. 
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It should be emphasized that this experiment in 
government-industry relationship is of extreme eco¬ 
nomic importance. Undoubtedly it will have a di¬ 
rect and important bearing on future attempts to 
secure a proper balance between the government 
and other industries. For that reason it is of the 
utmost importance that a policy be adopted which 
will assure both the protection and the confidence 
of the public. If prices are to be based on secret 
facts and data, and if the public has no opportunity 
to examine and test the bases of the price struc¬ 
ture, it is doubtful whether either the protection 
or the confidence of the public can long be assured. 
Public policy, therefore, demands a full and fair 
disclosure. Even on the untenable assumption, 
therefore, that the language of the statute dealing 
with cost and realization returns of individual pro¬ 
ducers is ambiguous, the court should resolve any 
doubts in favor of such disclosure. 

Whether or not the method of stabilizing condi¬ 
tions in an industry while preserving the rights of 
the public attempted in the Bituminous Coal Act 
is feasible, may be questioned; but the attempt 
should be given a fair trial. Unjust administra¬ 
tion, just as hard cases, can make bad law. 

CONCLUSION 

It is respectfully submitted that the petition for 
review should be denied. 

Allen Coe, 

John McDill Fox, 

Amici Curiae. 
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DECISION HEREIN IN CONFLICT WITH DECI¬ 
SION OF THE SUPREME COURT RENDERED 
SAME DAY. 

On the same day that this Court handed down its 

opinion in this cause, the Supreme Court of the United 

States handed down its opinion in the case of Shields , 

■ et al. v. The Utah-Idaho Central Railroad Company, 

and appellants, believing- that the opinion of this Court 

is in direct conflict with the opinion of the Supreme 

Court handed down concurrently therewith deem it 

their dutv to call the attention of this Court to the 
* 

opinion of the Supreme Court and to the apparent con¬ 
flict thereof with the opinion of this Court. For this 
and other reasons hereinafter stated, appellants file 
this petition seeking- a rehearing by this Court on its 
opinion rendered herein on the 5th day of December, 
1938. 

In its opinion herein this Court declined to consider 
the case on its merits because, as this Court held, the 
lower court was without jurisdiction. The question of 
jurisdiction was not pressed by counsel for appellees 
and therefore was not discussed on argument and was 
only briefly discussed in brief for appellants. This 
Court properly held “The jurisdictional question 
whether the order complained of is reviewable is basic 
and cannot be waived by the parties” but a question 
Iso important and of such far-reaching consequences 
should not be decided without opportunity for argu¬ 
ment by counsel. 
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THE HOLDING HERE TEAT THE PROVISIONS 
OF THE STATUTE PROVIDING FOR REVIEW 
OF COMMISSION’S ORDERS PRECLUDES 
GENERAL EQUITY JURISDICTION IS IN DI¬ 
RECT CONFLICT WITH THE DECISION OF 
THE SUPREME COURT IN SHIELDS v. UTAH- 
IDAHO-CENTRAL RAILROAD CO. 

This Court held that there is no jurisdiction to grant 
the injunction sought because the Act provides for 
review of the Commission’s orders exclusively by the 
United States Circuit Court of Appeals or by the 
United States Court of Appeals for the District of 
Columbia. In Shields, et al. v. Utah-Idaho Central R. 
Co., the Supreme Court clearly held that simply be¬ 
cause an administrative determination is not subject 
to review under usual statutory provisions governing 
such review (in that case the Urgent Deficiencies Act), 
it nevertheless may be subjected to judicial scrutiny 
under general equity jurisdiction where necessary to 
protect the rights asserted. Not only is the contrary 
holding of this Court in conflict with this decision of 
the Supreme Court, but none of the cases cited in this 
Court’s opinion support its contrary holding, for in 
each of these cases the Court held either that there 
was an adequate remedy at law or that irreparable in¬ 
jury was not shown to exist. No case is cited or, as we 
believe, can be cited where there existed both an inade¬ 
quate remedy at law and irreparable injury and where 
equitable relief was denied. 

Section 6 (b) of the Bituminous Coal Act of 1937 
contains the usual provisions for judicial review of ad¬ 
ministrative orders found in recent acts of Congress. 
Section 6 (d) provides that the jurisdiction of the 
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courts of appeal to enforce, set aside or modify orders 
of tlie Commission shall be exclusive. It is clear, how¬ 
ever, from the Metropolitan Edison case, Shannahan v. 
United States, 303 U. S. 596, and from United States v. 

Griffin, 302 U. S., and from other cases cited in 

the Court’s opinion herein, that not every order of an 
administrative body is subject to judicial review pur¬ 
suant to such a statutory provision. A provision of 
this sort cannot be meant and we confidently assert that 
no case will be found wherein such a provision has been 
held to mean that in every matter arising between the 
administrative agency and a person subject to its juris¬ 
diction, judicial intervention must be by the courts of 
appeal or by no court at all. On the contrary, the Su¬ 
preme Court has held in the Utali-Idaho Central case 
that, although the three judge District Court had no 
power to intervene, and although the action of the In¬ 
terstate Commerce Commission was not an “order”, 
yet a Federal District Court had jurisdiction to grant 
equitable relief. 

In Shields, et al. v. Utah-Idaho Central Railroad 
Company, an injunction was sought against prosecu¬ 
tion based on a determination by the Interstate Com¬ 
merce Commission that the railroad was not an inter- 
urban railroad and was therefore subject to the pro¬ 
visions of the Railway Labor Act. In a previous case, 
Shannahan v. United States, 303 U. S. 596, the Supreme 
Court had held that such a determination by the Inter¬ 
state Commerce Commission did not constitute an “or¬ 
der” reviewable under the Urgent Deficiencies Act of 
October 22, 1913. In so doing it said, inter alia : 

“First. The function of the Commission is lim¬ 
ited to the determination of a fact. Its decision is 
not even in form an order. It ‘had no eharacteris- 
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tic of an order, affirmative or negative \ United 
States v. Illinois Cent. Ry., 244 U. S. 82, 89; United 
States v. Atlanta, B. & C. Ry., 282 U. S. 522, 527- 
528. Compare Lehigh Valley R. R. v. United 
States, 243 U. S. 412, 414. But even if this diffi¬ 
culty is overlooked, others are insuperable. The 
decision neither commands nor directs anything to 
be done. ‘It was merely preparation for possible 
action in some proceeding which may be instituted 
in the future.’ United States v. Los Angeles & 
S. L. R. R., 273 U. S. 299, 310.” 

The question before the Court in the Utah-Idaho 
Central case was whether, since the Court had already 
held in the Shannahan case that the determination of 
the Commission was not an order and not reviewable 
under the Urgent Deficiencies Act, there was any rem¬ 
edy available to the railroad by equity jurisdiction to 
grant an injunction. We here quote the language of 
the Supreme Court in disposing of this question: 

“We have held that the determination of the 
Commission is not an ‘order’ reviewable under the 
Urgent Deficiencies Act of October 22,1913. Shan¬ 
nahan v. United States, supra. But we have not 
held that the determination of the Commission was 
not subject to judicial review by other procedure, a 
question which, as we said in the Shannahan case, 
we had no occasion there to consider. Id., at p. 
603. The nature of the determination points to 
the propriety of judicial review. For, while the 
determination is made by the Interstate Commerce 
Commission for the purposes of the Railway La¬ 
bor Act and not for further proceedings by the 
Commission itself, it is none the less a part of a 
regulatory scheme. It has the effect, if validly 
made, of subjecting the respondent to t(he require¬ 
ments of the Railway Labor Act which was en¬ 
acted to regulate the activities of transportation 
companies engaged in interstate commerce. The 
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Mediation Board lias ordered the posting of the 
prescribed notice that disputes between the car¬ 
rier and its employees will be handled under the 
Railway Labor Act. Disobedience is immediately 
punishable and it is made the duty of the United 
States Attorney to institute proceedings against 
violators. Respondent has invoked the equity 
jurisdiction to restrain such prosecution and the 
Government does not challenge the propriety of 
that procedure. Equity jurisdiction may be in¬ 
voked when it is essential to the protection of the 
rights asserted * even though the complainant 
seeks to enjoin the bringing of criminal actions. 
Philadelphia Company v. Stimson, 223 U. S. 605, 
621, 622; Truax v. Raich, 239 U. S. 33, 37, 3S; Ter¬ 
race v. Thompson, 263 U. S. 197, 214. To support 
its contention that equitable relief is appropriate, 
respondent points to the peculiar difficulties which 
confront it under the congressional legislation. 
Congress has enacted two sets of statutes which 
involve the application of the same criterion. If 
respondent is subject to the Railway Labor Act, 
it is excluded from the application of the National 
Labor Relations Act; otherwise not. The Railroad 
Retirement Act of 1937 has a like proviso except¬ 
ing interurban electric railways and authorizing 
the Interstate Commerce Commission to deter¬ 
mine whether a particular electric railway falls 
within the exception. A similar provision is found 
in the Carriers Taxing Act of 1937 and in the Rail¬ 
road Unemployment Insurance Act of 193S. In 
these circumstances we think respondent was en¬ 
titled to resort to equity in order to obtain a judi¬ 
cial review of the questions of the validity and 
effect of the Commission’s determination purport¬ 
ing to fix its status.” 

(• Italics ours.) 

It will be observed that there, as here, the action 
sought to be enjoined was not an “order” reviewable 
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under the statute, specifically applicable to the admin¬ 
istrative agency whose order was sought to be enjoined. 
This Court has already held in Mallory Coal Co., et al., 
v. National Bituminous Coal Commission, decided 
August 1, 1938, that the action of the National Bitu¬ 
minous Coal Commission here sought to be enjoined 
is not subject to review under the provisions of the 
National Bituminous Coal Act, as the Supreme Court 
had also held in Shannahan v. United States , supra, 
with reference to the action of the Interstate Commerce 
Commission there sought to be enjoined. In the Utah- 
Idaho Central case the Supreme Court held that there 
being no right of review under the applicable statute 
“equity jurisdiction may be invoked when it is essen¬ 
tial to the protection of the rights asserted even though 
the complainant seeks to enjoin the bringing of crim¬ 
inal actions.” It is plain here that the equity jurisdic¬ 
tion invoked is essential to the protection of the rights 
asserted, because unless that jurisdiction is exercised 
to protect such rights, they will be destroyed. 

It is, therefore, submitted that the basis for juris¬ 
diction in the Utah-Idaho Central case cannot be dis¬ 
tinguished from the basis for jurisdiction in the case 
at bar. 

THE COURT ERRED IN HOLDING THAT THE 
THREATENED INJURY COULD NOT BE EN¬ 
JOINED BECAUSE IT RESULTS FROM “A 
MERE STEP IN PROCEDURE.” 

In the Utah-Idaho Central case the rights sought to 
be protected also arose out of “a mere step in pro¬ 
cedure.” The Supreme Court in the Shannahan case 
had held that the ruling of the Commission was not an 
order but that “It was merely preparation for possible 
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action in some proceeding which may be instituted in 
the future.” The Supreme Court nevertheless held in 
the Utah-Idaho Central case that although the rights 
of the plaintiff were affected by a procedural step, 
which was not subject to review under the act, yet 
“equity jurisdiction may be invoked when it is essen¬ 
tial to the protection of the rights asserted.” 

In other words, the Supreme Court holds that equity 
will protect from illegal invasion of property rights 
where there is no remedy provided by the statute and 
will so protect notwithstanding the injury arises from 
a procedural step. Unless this be the law, a citizen 
would have no remedy, no matter how great the injury 
suffered, provided the injury arose from a procedual 
step taken by an administrative agency. Of course such 
a result is unthinkable under our laws and form of 
government. 


THIS COURT MISCONCEIVED THE NATURE OF 
THE APPELLANTS’ ACTION. 

Throughout the opinion of the Court herein state¬ 
ments are made, such as, “Preliminary procedural or¬ 
ders of administrative agencies are not subject to 
judicial review,” “orders of federal administrative 
agencies may be reviewed only in the courts and pur¬ 
suant to the procedure specified by Congress and the 
pertinent statutes,” and “it (Congress) intended judi- 
eial review of the Commission’s orders to be given 
exclusively by the United States Circuit Courts of Ap¬ 
peals, or by the United States Court of Appeals for 
the District of Columbia.” 

The bill of complaint in this case will conclusively 
demonstrate that appellants did not seek to enjoin the 
enforcement of any order of the Commission or to ob- 
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tain judicial review of any such order. Appellants 
alleged that the order of the Commission directing the 
Secretary of the Commission to make the individual 
cost reports available for inspection constituted a 
threat by the Commission to do an act which would sub¬ 
ject appellants to irreparable injury. It is not the 
order appellants complained of, but the threatened ac¬ 
tion of the Commission, of which the order was evi¬ 
dence. Hence cases, such as Federal Power Commis¬ 
sion v. Metropolitan Edison Co-., cited in the opinion, 
have no application. All the Metropolitan Edison case 
held was that the procedural order was not the sort of 
order which could be reviewed judicially under the 
usual statutory judicial review provision. Since ap¬ 
pellants did not seek to have reviewed any order of 
the Commission, cases cited in the opinion as holding 
that orders of administrative agencies may be reviewed 
only in the courts and pursuant to the procedures speci¬ 
fied by Congress and the pertinent statute, have no ap¬ 
plication. These cases so cited hold only that orders 
subject to judicial review under the usual statutory 
provision must be reviewed under that provision and 
no other. 

THE COURT ERRED IN HOLDING THAT ISSUES 
HERE MAY BE DETERMINED ON REVIEW 
OF THE FINAL ORDER FIXING PRICES. 

Appellants are unable to conceive of a situation 
wherein, upon review of a final order of the Commis¬ 
sion fixing prices, the question of whether the Com¬ 
mission had authority to disclose the individual cost 
reports of appellants in the manner threatened could 
be determined. Certainly appellants could hardly be 
said to be aggrieved because a final price fixing order 
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of the Commission should be based on more extensive 
information to interested parties than would be the 
case if these individual cost reports had not been dis¬ 
closed. "Whether they are disclosed or not, the infor¬ 
mation upon which the Commission bases its order is 
the same, and it is inconceivable that the illegality of 
the Commission’s action in disclosing these reports 

would infect the order and render it fatallv defective. 

•> 

In any event, at the time the Commission issues its 
order fixing prices the question of whether the dis¬ 
closure of appellants’ individual cost data was legal 
or illegal would certainly have become moot, because 
the minute they are disclosed the damage is done and 
cannot be repaired. 

THE COURT ERRED IN HOLDING INJUNCTIVE 
RELIEF CANNOT BE GIVEN “WHERE THE 
ACTION SOUGHT TO BE ENJOINED IN¬ 
VOLVES A JUDGMENT BASED ON AN EXER¬ 
CISE OF DISCRETION BY SUCH AN ADMIN¬ 
ISTRATIVE AGENCY IN A MATTER PROP¬ 
ERLY WITHIN ITS JURISDICTION.” 

As we have shown, in this proceeding appellants do 
not seek to enjoin an order of the Bituminous Coal 
Commission. They seek to enjoin that Commission 
and the members thereof from committing the threat¬ 
ened acts which would cause appellants irreparable 
injury. As alleged in the bill of complaint, the orders 
of the Commission are merely evidence of the threat¬ 
ened action of the Commission which appellants al¬ 
lege are beyond the authority of the Commission and 
are, therefore, unlawful. Despite the nature of this 
suit and the bill of complaint, the Court proceeded on 
the assumption that by their bill of complaint appel- 
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lants sought to enjoin the order of the Commission, 
which the Court characterized as a mere procedural 
step. After this characterization, the Court stated that 
“Moreover, even in a suit properly brought, in a case 
of which an equity court lias jurisdiction, injunctive 
relief cannot be given, where the action sought to be 
enjoined involves a judgment based on an exercise of 
discretion by such an administrative agency in a mat¬ 
ter properly within its jurisdiction”, citing Procter <& 
Gamble Co. v. Coe , 96 Fed. (2) 518; 68 App. D. C. 246, 
certiorari denied. 

Appellants do not quarrel with the proposition that 
injunctive relief will not be given where an administra¬ 
tive agency lawfully acts “in a matter properly with¬ 
in its jurisdiction”. The essence of this suit is that 
the acts which appellees threaten to commit are be¬ 
yond the jurisdiction of the Commission. Equity courts 
certainly have the authority and the duty to grant in¬ 
junctive relief where irreparable injury will occur in 
such circumstances. Procter & Gamble Co. v. Coe , is 
not authority for a contrary proposition. Nor are 
the facts of that case at all comparable with the facts 
here. In that case this Court recited that there was 
no contention there that the law under which the Com¬ 
missioner of Patents proposed to act is unconstitu¬ 
tional or that his proposed action is not in strict com¬ 
pliance with the terms of the law. The position of the 
appellant in that case was that if the Commissioner of 
Patents acted as is required by law, appellant would 
suffer irreparable injury; whereas if he is restrained 
until the suit then pending on appeal in another Cir¬ 
cuit Court is terminated it may perhaps be able to 
avoid that injury. The Court held that this was not 
sufficient to justify injunctive relief. 
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Here the appellants not only allege that the threat¬ 
ened action of the Commission is not authorized by 
the statute, but is contrary to the statute, and that un¬ 
less the appellees are restrained appellants’ property 
and rights which are the subject matter of this suit, 
will be completely destroyed. In these circumstances 
it is difficult to understand the statement made by the 
Court to the effect that the question of the right of 
appellants for judicial review may properly be deter¬ 
mined when it comes before the Court “on appeal from 
the final order”. The threatened action of the Com¬ 
mission, as is evidenced by its orders which are but 
an incident of the threatened action, is as final with 
respect to the subject matter which appellants seek 
to save by injunctive relief, as it can be made. In 
these circumstances, it is obvious that unless the ap¬ 
pellees are restrained the subject matter of this litiga¬ 
tion will be destroyed beyond recall, which would make 
it impossible for the question ever to reach this or any 
Court on what this Court characterizes as a final order 
of the Commission. 

After making these observations, the Court said 
“The statute being ambiguous, and the construction 
placed thereon by the Commission being a possible 
one, injunctive relief at this time is not a proper rem¬ 
edy in any event,” citing Untied States ex rel, River¬ 
side Oil Com pan// v. Hitchcock, 190 U. S. 316; Louisi¬ 
ana v. Me Ad oo, 234 U. S. 627; New Orleans v. Paine, 
147 U. S. 261; Wilbur v. United States ex rel. Kadrie, 
281 U. S. 206; United States ex rel. Chicago Great 
Western R. R. v. Interstate Commerce Comm., 294 U. 
S. 50; Procter <£ Gamble Co. v. Coe, 96 Fed. (2) 518. 
We submit that these decisions are not authority for 
the statement made by the Court. They are authority 


13 


merely for the proposition that the judicial power will 
not be interposed by mandamus or injunction to limit 
or direct the action of public officers as to pending 
matters within their jurisdiction and control. The 
point we are attempting to stress is that the threatened 
action of the appellees, as is evidenced by the orders 
of the Commission, is not within the jurisdiction of the 
Commission under the statute, but is contrary both to 
the terms and to the spirit of the statute. 

In the Me Ad oo case an attempt was made by the 
State of Louisiana to institute an original suit in the 
Supreme Court of the United States. The application 
to file such a suit was denied. In the Hitchcock case a 
suit was instituted for a writ of mandamus against the 
Secretary of the Interior to compel him to change his 
decision with respect to certain lands. In denying the 
writ of mandamus, the Court followed well recognized 
principles in respect to the function of such a writ, 
and reiterated that mandamus has never been re¬ 
garded as a proper writ to control the judgment and 
discretion of an officer as to which the law gave him 
the power and imposed on him the duty to decide for 
himself, and that the writ never can be used as a sub¬ 
stitute for the writ of error. The Chicago Great 
Western case also involved a suit for a writ of man¬ 
damus to compel the Interstate Commerce Commis¬ 
sion to take jurisdiction over a matter as to which it 
had held it had no jurisdiction. In the Paine case the 
Court refused to grant an injunction because it ap¬ 
peared that the action of the Surveyor General and 
the Commissioner of the General Land Office of the 
Federal Government in respect to certain French 
grants in New Orleans did not exhaust the authority 
of the Land Department, and that the matter was still 
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pending in that department. The situations before the 
Court in the Panic case and in the other cases cited 
by this Court are not comparable to the situation here. 
None of these cases are authority for the proposition 
stated by the Court, namely, that where a statute is 
ambiguous and where the construction placed thereon 
by an administrative agency is a possible one injunc¬ 
tive relief will, on that account, be denied. 

It cannot be seriously argued that by the provisions 
of the Bituminous Coal Act Congress intended to grant, 
or did grant the Bituminous Coal Commission arbi¬ 
trary power to reach any conclusion it chose in inter¬ 
preting the statute. Presumably that statute, like 
other statutes, is susceptible of authoritative defini¬ 
tion. The intent of Congress, as expressed in the stat¬ 
ute, must govern. If the Commission is permitted to 
put an improper construction on the statute, and that 
construction is to be considered beyond the reach of 
the Courts, merely because the statute may be ambig¬ 
uous, then the will of Congress is thwarted, and, to 
that extent, the Commission is exercising, not a dele¬ 
gated, but usurped authority. As was cogently stated 
by the Court in Interstate Commerce Commission v. 
C. N. 0. cB T. P. R . Co., 167 U. S. 479, “The power 
given is the power to execute and enforce, not to legis¬ 
late ’ \ 
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REQUEST FOR FIFTEEN DAYS STAY ORDER IF 
THIS PETITION BE OVER-RULED, IN ORDER 
THAT APPELLANTS MAY HAVE OPPORTU¬ 
NITY TO APPLY TO SUPREME COURT FOR 
WRIT OF CERTIORARI AND STAY ORDER. 

Since appellants’ essential rights here asserted will 
be destroyed coincident with the dissolution of the 
injunction heretofore granted by this Court, appellants 
respectfully request that, in the event this petition be 
over-ruled, this Court grant a further stay so that ap¬ 
pellants may have opportunity to apply to the Supreme 
Court for a writ of certiorari. 

Applicants respectfully submit that this is a rea¬ 
sonable request, since such action by this Court is nec¬ 
essary to enable these api>ellants to avail themselves 
of the opportunity to present the matter to the Su¬ 
preme Court, as contemplated by law. 

CONCLUSION. 

Appellants believe that the decision of the Court 
herein on the issue of jurisdiction is so important and 
has such far-reaching implications that this issue 
should not be determined finally without the Court 
having had the assistance of argument by counsel. 

Appellants further submit that under the decision 
of the Supreme Court in Shields, et al., v. Utah-Idaho 
Central R. Co., the opinion of the Court herein is 
clearly in error in holding that the Court was without 
jurisdiction and pursuant to that decision of the Su¬ 
preme Court and for the other reasons stated herein, 
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it is the duty of this Court to take jurisdiction of this 
cause and determine same on its merits. 


Respectfully submitted, 


December 8, 1938. 



J. V. Norman, 
ounsel for Appellants. 


CERTIFICATE OF COUNSEL. 

I, J. V. Norman, certify that I am counsel for the 
appellants herein and that the foregoing petition for 
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United States Court of Appeals for the 
District of Columbia 


1 Supreme Court of the District of Columbia 

Holding Probate Court 

No. 39199, Administration. 

This is to Give Notice: 

That the subscriber, of the District of Columbia has ob¬ 
tained from the Probate Court of the District of Columbia, 
Letters testamentary on the estate of Charles A. Hawley, 
late of the District of Columbia, deceased. All persons hav¬ 
ing claims against the deceased are hereby warned to ex¬ 
hibit the same, with the vouchers thereof, legally authenti¬ 
cated, to the subscriber, on or before the 27 day of August, 
A. D. 1930; otherwise they may by law be excluded from 
all benefit of said estate. 

Given under my hand this 31st day of August, 1929. 

EVELYN S. HAWLEY 
1028 Conn. Ave. 

Attest: 

THEODORE COGSWELL 
Register of Wills for the District of 
(Seal) Columbia, Clerk of the Probate Court. 

WALTER C. BALDERSTON, Attorney. 

Note.—This notice must be published once in each of 
three successive weeks in the newspapers specified in the 
order of the Court directing publication, the last publica¬ 
tion to be at least six months before distribution of the 
estate. 

2 No. 39199 Administration Estate of Charles A. 

Hawley, Deceased. 

(1-a) 

Notice to Creditors 

Issued Aug 31st, 1929 Return day Aug 27, 1930 Papers 
W. L. R. and Post Filed Aug 31, 1929 
THEODORE COGSWELL, Register of Wills, D. C. 
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(Endorsement: Notice to Creditors. Issued Aug. 31, 
1929, Return day Aug. 27, 1930. Papers, Washington Law 
Reporter and Post. Filed Aug. 31, 1929. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 

3 Estate of Charles A. Hawley, Deceased. No. 39199 

Administration. 

Letters testamentary having been issued to Evelyn S. 
Hawley on the estate of said deceased, and the said Execu¬ 
trix electing to give public notice to the creditors of said 
deceased, it is this 31st day of August, A. D. 1929, ordered 
that said notice to creditors be published once a week for 
three successive weeks in the “Washington Law Reporter” 
and the The Washington Post in the form prescribed by 
law. 

ALFRED A. WHEAT, 

Justice. 

(Endorsement: Order for Publication against Creditors. 
Issued Aug. 31, 1929. Papers Washington Law Reporter 
and Post. Filed August 31,1929. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court). 

4 The petition of Evelyn S. Hawley respectfully 
shows to the Court as follows: 

I. 

That Letters Testamentary on the Estate of the above 
named decedent were issued to her by this Honorable Court 

on the.day of August, 1929, upon her executing and 

filing an undertaking with proper surety in the sum of 
Thirty Thousand ($30,000) Dollars, the said undertaking 
being a general one. 

n. 

That she is the sole beneficiary named in the last Will 
and Testament of the above named decedent, and the execu¬ 
trix named in said Will. 

III. 

That she has paid all the debts against said estate which 
have come to her knowledge including those that have been 
formally proved against said estate, except the claim of 




LOUISE A. HAWLEY VS. EVELYN S. HAWLEY. 


3 


Doctor F. Scott Avery for Two Hundred and Fifty 
($250.00) Dollars, which she has declined and upon which 
suit has been instituted in the Supreme Court of the Dis¬ 
trict of Columbia, and the claim of Harry Lamson on two 
notes aggregating Three Thousand ($3000.00) Dollars, 
which will be taken care or by a third party wrho has agreed 
to assume the obligation on said notes, and a claim of Sev¬ 
enteen Hundred and Fifty ($1750.00) Dollars by Walter C. 
Balderston, for Attorney’s Fees, which claim she has de¬ 
clined to pay. 

IV. 

That because of the said claims referred to above 
5 and which are disputed by petitioner, it will be im¬ 
possible for her to file a final account in this cause, 
and because of the congested state of the calendar of the 
Supreme Court of the District of Columbia any suits 
against said estate may not be reached for a period of 
about a couple of years, which would necessitate a filing 
by petitioner of a first account which is now due and prob¬ 
ably a second and third account, and said delay would also 
necessitate her paying tw^o or more renewal premiums on 
her bond as Executrix. 


V. 

Petitioner is willing to give a special undertaking con¬ 
ditioned for the payment of all debts and claims against the 
estate as by the giving of such undertaking she would be 
relieved of the necessity of filing several accounts and 
w'ould be saved much additional expense. 

Petitioner attaches hereto vouchers showing payment of 
all bills probated against the above entitled estate except 
those hereinbefore specified as being in dispute. 

The premises considered, the petitioner prays: 

1. That an Order may be passed herein relieving her of 
the necessity of filing an account, and permitting her to 
give a special undertaking for the payment of the debts 
now in dispute, in lieu of the general undertaking herein¬ 
before given. 
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2. And for such other and further relief to the Court may 
seem necessary and proper. 

EVELYN S. HAWLEY 

BURKART & QUINN 
HARRY I. QUINN 
(Seal) Attorneys for Petitioner 

District of Columbia, ss : 

Evelyn S. Hawley, being first duly sworn on oath de¬ 
poses and says that she has read the foregoing petition by 
her subscribed and knows the contents thereof; that the 
matters and things therein stated of her own personal 
knowledge are true and those stated upon information and 
belief she believes to be true. 

EVELYN S. HAWLEY 

6 Subscribed and sworn to before me this 7th day 
of October, 1930. 

HELEN RAWLINGS 

(Seal) Notary Public , D. C. 

(Endorsement: Petition of Evelyn S. Hawley. Filed 
Oct. 1 10,1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

7 i Order for Special Undertaking in Lieu of 

General Undertaking 

Upon consideration of the petition of Evelyn S. Hawley, 
Executrix, of the Estate of the above named decedent, filed 
herein on the 10th day of October, 1930, it is by the Court 
this 13th day of October, 1930, 

ORDERED, that the said Evelyn S. Hawley, Executrix, 
be hnd she hereby is authorized and directed to file a spe¬ 
cial undertaking herein in the penal sum of Six Thousand 
Dollars, conditioned for the payment of all debts and just 
claims against the testator, and all damages which shall be 
recovered against her as Executrix. 

And it is further ordered, that upon the filing and ap¬ 
proval by the Court of the said special undertaking, said 
Executrix shall not be required to file an account, and the 
Fidelity and Deposit Company of Maryland, surety upon 
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the general undertaking of*the said Executrix heretofore 
filed herein, shall be fully discharged and released from all 
obligations under said undertaking except for prior de¬ 
fault, if any, up to the time of the approval of said special 
undertaking. 

By the Court: 

JESSE C ADKINS 
Justice 

Consented to Fidelity & Deposit Co. of Md. 

by KENNETH R. POPHANE 
Atty-in-fact 

(Endorsement: Order for Special Undertaking in lieu 
of General Undertaking. Filed Oct. 13, 1930. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

8 Now comes Walter C. Balderston and moves the 

Court to pass an order vacating and setting aside 
the order passed herein on the 13th day of October, 1930, 
authorizing the Executrix to substitute a special bond for 
the general bond theretofore filed and approved in said 
cause. 

WALTER C BALDERSTON 

H. I. Quinn, Esq., 

Attorney for Executrix, 

Colorado Building. 

Please take notice that the foregoing motion will be called 
to the attention of the Court on Friday, October 24, 1930, 
at 10:00 o ’clock A. M., or so soon thereafter as counsel can 
be heard. 

WALTER C BALDERSTON 

Service of copy of foregoing motion acknowledged this 
day of October, 1930. 


Attorney for Executrix. 

(Endorsement: Motion for Order vacating and setting 
aside Order passed on October 13, 1930. Filed October 20, 
1930. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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Upon consideration of the Motion of Walter C. 

9 Balderston, and the Motion of Harry Lamson to va¬ 
cate and set aside the Order passed herein on the 

13th day of October, 1930, authorizing the Executrix to sub¬ 
stitute a special bond for the general bond given by her in 
the above cause, and Counsel for the respective parties 
having been fully heard, it is by the Court, this 15th day 
of December, 1930, 

Ordered, that the said Motions be, and the same are 
hereby overruled and denied. 

i JOSEPH W COX 

Jzistice. 

(Endorsement: Order overruling Motions to vacate Or¬ 
der of October 13, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court). 

Memorandum: Special Undertaking of Evelyn S. 

10 Hawlev, Executrix, ($6,000.00), approved December 
15,1930. 

1. The petitioner, Louise A. Hawley, is a citizen 
Hi of the United States, residing in Milan, Ohio and 
files this petition in her own right as creditor. 

2. That the said Charles A. Hawley died July 22, 1929 
and his will was duly filed, and on August 23, 1929 his will 
was probated in this Court and Evelyn S. Hawley, who was 
nominated as executrix, was appointed executrix under a 
bond of $30,000, which bond was executed with the Fidelity 
Deposit Company of Maryland as surety and approved on 
August 27, 1929 and which bond provided that the principal 
and surety “do hereby undertake that the above named 
Evelyn S. Hawley shall well and truly administer accord¬ 
ing to law and to the will of the testator all the money, 
goods, chattels, etc. of the testator.” 

3. That on or about October 7, 1930 Evelyn S. Hawley 
filed a petition duly verified under oath by herself, praying 
that the said general administration bond of $30,000 be re¬ 
voked and the order directing same be vacated and that she 
be permitted to file a special bond to pay the debts and 
damages of the estate. In this petition, which is referred 
to as a part hereof, Evelyn S. Hawley stated and repre¬ 
sented to the Court that all of the debts of the estate of 
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said Charles A. Hawley, deceased, had been paid, except 
three which were disputed, namely: 


Overruled: Gordon, J. 

12 Dr. F. Scott Avery $250.00 

Harry Lamson 3000.00 

Walter C. Balderston 1750.00 

Total $5000.00 


She well knowing at the time that the said $2700.00 note 
owned by this petitioner hereinafter described had not been 
paid and that she had paid interest on it. 

The Court, on consideration of this petition, granted the 
prayer on October 13, 1930 and authorized Evelyn S. Haw¬ 
ley to file a special bond in the sum of $6,000, which said 
special bond in the sum of $6,000 was executed with the 
Guardian Casualty Company as surety and approved by 
the Court on December 15, 1930; said bond contained a 
provision that the principal and surety “do hereby under¬ 
take that the above named Evelyn S. Hawley shall pay all 
the debts of and just claims against the said executrix and 
all damages which shall be recovered against her as execu¬ 
trix. ’ ’ 

4. The petitioner is informed, believes and charges that 
in approximately 1933 the surety, Guardian Casualty Com¬ 
pany, became insolvent and some of its bonds were under¬ 
written by the Consolidated Indemnity and Assurance Com¬ 
pany, which latter company later became insolvent, was 
put in the hands of receivers and liquidated by the Super¬ 
intendent of Insurance of the State of New York. The 
record does not indicate that Evelyn S. Hawley ever re¬ 
ported to the Court the insolvency of her surety and this 
petitioner has been unable to learn that she so reported to 
the Court. 

5. That on March 1, 1929 the deceased, C. A. Hawley, 
executed his negotiable promissory note, promising to pay 
the petitioner $2700 one year after date with interest at 
7% and no part of the said principal has been paid; that on 

or about February 1, 1930 Evelyn S. Hawley, who is 
13 the executrix, paid the interest up to March 1, 1930 
and personally offered to borrow the money from 
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the bank and pay the note in full on maturity on March 1, 
1930, but the note was not then paid and the said Evelyn 
S. Hawley paid interest again on or about December 10, 
1930, approximately five days before the Court approved 
the said special bond which had been authorized on Octo¬ 
ber 13, 1930. The said Evelyn S. Hawley continued to pay 
the interest on the note for several years and during this 
latter period and since the petitioner has often demanded 
payment of the note and interest, and the said Evelyn S. 
Hawley has promised to pay the said note and interest but 
to this time has failed to pay same and the said note for 
$2700 is still due and owing to the petitioner with interest. 

6. The petitioner is informed, believes and so charges 
that at the time that Evelyn S. Hawley on or about Octo¬ 
ber 7, 1930 filed the said petition stating the creditors of 
the estate, there was another large creditor which the said 
Evelyn S'. Hawley did not mention and which the said 
Evelyn S. Hawley has since paid, but the said Evelyn S. 
Hawley has not paid this petitioner the said $2700 principal 
nor all of the interest due on the said note held bv this 
petitioner. 

WHEREFORE, the premises considered, petitioner 
prays: 

11. That she may be permitted to file this petition; that 
process issue and that all proper rules issue and be served. 

2. That the said Evelyn S. Hawley, executrix, by proper 
rule or order be required to show cause why she should not 
be removed as executrix and why she should not be 
punished for contempt. 

3. That the said Evelvn S. Hawlev be removed as execu- 

trix of the estate of C. A. Hawley, deceased, and be 
14 required to turn over and account for all of the said 
estate to an administrator to be appointed in her 
place and stead. 

4. That the said Evelyn S. Hawley be declared in con¬ 
tempt of this Court for her actions and misrepresentations 
to the Court as set out in this petition and be duly punished 
for same. 

5. That this petitioner be granted such other further 
and general relief as her cause may require and to equity 
may seem just and proper, including counsel fees for her 
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attorneys, Walter C. Balderston and Hudson, Creyke & 
Hudson, and costs of Court. And she will ever pray. 

LOUISE A. HAWLEY 

WALTER C BALDERSTON 

HUDSON, CREYKE & HUDSON 

By RAYMOND M. HUDSON 
Attorneys for Petitioner 

State of Ohio 

County of Erie To Wit: 

I, Louise A. Hawley, being- first duly sworn, depose and 
state that I am the petitioner in the foregoing petition 
and have read the same, and the facts stated therein of my 
knowledge are true and those of which I am informed I be¬ 
lieve to be true. 

LOUISE A. HAWLEY 

Subscribed and sworn to before me and given under my 
hand and official seal this the 29. day of April, 1938. 

I J KELLER 

(Seal) Notary Public for . 

County, State of Ohio 

My Commission Expires Dec. 7, 1939 

(Endorsement: Petition of Louise A. Hawley for a Rule 
for Contempt and for Removal of Executrix, etc. Filed 
May 5, 1938. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

15 The Clerk of the Probate Court will please enter 
petition of Louise A. Hawley filed May 5/38 aban¬ 
doned. 

WALTER C BALDERSTON 
Attorney for Petitioner 

May 10, 1938 

(Endorsement: Order withdrawing petition for rule. 
Filed May 10, 1938, Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 
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16 Motion of Louise A. Hawley for Removal of Execu- 

i trix and to Punish Executrix for Contempt 

\ Now comes the petitioner Louise A. Hawley and moves 
the Court, on her petition heretofore filed in this cause and 
made a part hereof, to remove the executrix, Evelyn S. Haw¬ 
ley and require her to turn over all the assets of the estate 
to a collector, receiver or administrator, or to give a special 
bond with sufficient security to pay all the debts of the es¬ 
tate, and that the said Evelvn S. Hawlev be declared in con- 
tempt of Court and be punished for the matters and things 
set out in the said petition. 

I WALTER C. BALDERSTON 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 

Attorneys for Louise A. Hawley, 
Petitioner. 

To Evelyn S. Hawley 
2609 Woodley Place 
Washington, D. C. 

| Do hereby take notice that the above motion has hereto¬ 
fore been filed in this cause and will be called up in due 
course under the Rules for hearing five days after service 
hereof. 

WALTER C. BALDERSTON 

HUDSON, CREYKE & HUDSON 

Bv RAYMOND M. HUDSON 
* 

Attorneys for Louise A. Hawley, 

Petitioner. 

(Endorsement: Motion to punish Executrix for con¬ 
tempt, etc., Filed May 18,1938. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court). 

17 Opposition to Motion of Louise A. Hawley for 

Removal of Executrix, Etc. 

Comes now Evelyn S. Hawley, and objects to the motion 
of Louise A. Hawley for removal of executrix, etc., and for 
reasons therefore assigns the following: 

1. That the motion shows on its face that it was improvi- 
dently filed. 
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2. That no interest whatsoever is shown, by the moving 
party, in this estate. 

3. That no facts are alleged sufficient to sustain said 
motion. 

4. That the record in this cause shows no improper or 
illegal conduct on the part of the executrix. 

5. That the record in this cause discloses no claim of any 
sort filed on behalf of the moving party for any alleged in¬ 
debtedness to her; although in the petition for letters testa¬ 
mentary this cause was filed on the 7th day of August, 1929, 
said letters were granted on the 23rd day of August, 1929; 
a general undertaking filed herein on the 26th day of Au¬ 
gust, 1929, which said undertaking was effective and 

18 covered and still covers all acts of the executrix until 
such date; and that a special undertaking was ap¬ 
proved by the Court in the amount of $6,000.00 on the 13th 
day of October, 1929, in lieu of said general undertaking; 
and that the record herein shows that publication against 
creditors was had herein in September, 1929. 

6. That the moving party has not and cannot now file 
claim against the estate of the deceased herein; the time 
for such filing having long since lapsed. 

WM. A. GALLAGHER 
Attorney for Evelyn S. Hawley 
416 Fifth St., N. W., 

District 6666. 

(Endorsement: Opposition to Motion of Louise A. Haw¬ 
ley for removal of Executrix, etc. Filed May 21, 1938. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

19 Louise A. Hawley’s Petition for Reargument. 

Now comes the petitioner, Louise A. Hawley, and peti¬ 
tions the Court to grant her a reargument of her motion 
heretofore filed for the removal of the executrix and other 
purposes because when the Court first heard argument 
thereon, it announced its decision and stated that it would 
sign an order removing the executrix, and appointing an 
administrator; but some few days thereafter, without any 
further argument, the Court changed its mind and stated 
that it would deny the motion of the petitioner, and when 
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asked on what grounds, the Court replied that the peti¬ 
tioner’s claim was barred by the statute of limitations, but 
no order has yet been entered in the cause on this matter. 

Petitioner has a number of decisions of able appellate 
courts to the effect that under the circumstances here the 
petitioner’s claim is not barred and that she has a cause of 
action on the special bond of the executrix, on which the 
Statute of Limitations is twelve years. As this matter has 
not been argued to the Court on the question of the statute 
of limitations and counsel feel that the Court is probably 
not acquainted or has not recently considered these deci¬ 
sions, counsel feel that the Court should grant a reargu¬ 
ment. 

WALTER C. BALDERSTON 
HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 

Attorneys for Louise A. Hawley , 

Petitioner. 


Denied Gordon J. 6-22-38. 


To: William Gallagher, Esquire 
Columbian Building, N. W. 

Washington, D. C. 

Take notice that we will present the above petition 
20 to Mr. Justice Gordon at 10 o’clock A. M., Wednes¬ 
day, June 22, 1938. 

WALTER C. BALDERSTON 
HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 

Attorneys for Louise A. Hawley, 

Petitioner. 


(Endorsement: Petition for Rehearing. Filed June 22, 
1938. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

21 Decree 

On consideration of the motion of Louise A. Hawley, pe¬ 
titioner, filed herein on May , 1938 on her petition tiled 
herein May , 1938 and of her petition for reargument filed 
June 22, 1938, it is by the Court this the 29th day of June, 
1938. 
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Ordered that the said motion and petition be and the 
same are hereby denied and the petition is dismissed. 

It Is Further Ordered that the said petition for reargu¬ 
ment be and the same is hereby denied. 

PEYTON GORDON 

Justice. 

No objection as to form. 

WM. A. GALLAGHER 
Atty. for Executrix. 

The petitioner, Louise A. Hawley, having noted an ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia, from above decree the same is allowed and 
the cost bond on appeal is fixed in the sum of $100.00 or 
$50.00 cash in lieu thereof. 

PEYTON GORDON 

Justice. 

(Endorsement: Order. Filed June 29, 1938. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 

22 Memorandum: Appeal Undertaking of Louise A. 
Hawley, ($100.00), approved July 22, 1938. 
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25 Assignments of Error 

Now comes the petitioner, Louise A. Hawley, and makes 
and files the following assignments of error on appeal to 
the Court of Appeals of the District of Columbia: 

1. The Court erred in denying the motion to remove the 
executrix, and dismissing the petition. 

2. The Court erred in denying the motion to punish the 
executrix for contempt. 

3. The Court erred in denying the motion for re-argu¬ 
ment. 

4. The Court erred in holding that the petitioner’s rights 
were barred by the Statute of Limitations as that question 
is not involved in the cause, but if it were involved the 
rights are clearly not barred as the limitation is twelve 
years under the special bond. 

5. The Court erred in holding that where a fiduciary 
takes out of the Court under false representations funds be¬ 
longing to the estate and the surety on the fiduciary’s spe¬ 
cial bond becomes insolvent, the Court cannot follow the 
fund and take charge of it where the fiduciary refuses to 
give new security. 

6. The Court erred in refusing to require the executrix 
to give a new bond with sufficient security, the former secu¬ 
rity approved December 15, 1930 having become insolvent. 

WALTER C. BALDERSTON 
HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Petitioner. 

(Endorsement: Petitioner’s Assignments of Error. 

Filed July 1, 1938. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

26 Petitioner’s Designation of Record 

Now comes the Petitioner, Louise A. Hawley, and makes 
and files the following designation of the record on appeal 
and directs the Clerk to copy into the transcript the follow¬ 
ing papers: 

1. The petition of Evelyn S. Hawley filed October 10, 
1930 to give a special bond. 

2. The order of October 13, 1930 granting the petition. 
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! 3. The special bond approved December 15, 1930. 

4. Petition of Louise A. Hawley filed May 5, 1938. 

5. Motion of Louise A. Hawley filed May 18, 1938. 

6. Answer of Evelyn S. Hawley to the said petition and 
motion. 

7. Petition of Louise A. Hawley for re-argument filed 
June 22,1938. 

8. Order of June 29,1938 dismissing the petition. 

9. Memorandum of the appeal bond. 

10. Assignments of error. 

11. This designation of the record. 

WALTER C. BALDERSTON 
HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Petitioner. 

27 To Evelyn S. Hawley 

2609 Woodley Place, N. W. 

William Gallagher, Esq. 

Attorney for Evelyn S. Hawley 
416 Fifth Street, N. W. 

Take notice that we will apply to the Clerk of the Court 
on July 5,1938 for a transcript of the record for the Court 
of Appeals in accordance with the foregoing designation 
of the record. 

WALTER C. BALDERSTON 
HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Petitioner. 

(Endorsement: Petitioner’s Designation of Record. 
Filed July 1, 1938. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

28 Additional Designation of Record. 

Comes now Evelyn S. Hawley, by her attorney, and di¬ 
rects the Clerk to insert in the transcript of record, in ad¬ 
dition to the papers designated by the petitioner, Louise A. 
Hawley, the following papers and entries: 

1 1. Notice to Creditors, filed August 31, 1929, including 
notations on reverse thereof. 
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2. Order for Publication against creditors, filed August 
31st, 1929. 

3. Motion of Walter C. Balderson, filed October 20, 1930. 

4. Order of December 15, 1930. 

5. Praecipe of Walter C. Balderson, filed May 10th, 1938, 
abandoning petition of Louise A. Hawley. 

6. Opposition of Evelyn S. Hawley to Motion of Louise 
A. Hawley, filed May 21st, 1938. 

7. Docket entries in this case in the Docket of Claims, 
Vol. 18, folio 315, showing claims filed against estate of 
Charles A. Hawley. 

8. This additional designation of record. 

WM. A. GALLAGHER 
Attorney for Evelyn 8. Hawley 
416 Fifth St., N. W., 
Washington, D. C. 

(Endorsement: Additional Designation of Record. 
Filed July 7, 1938. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

29 District Court of the United States for the 

District of Columbia 

Holding a Probate Court 
District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 28, inclusive, 
to be true copies of the originals of certain papers on file 
in the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 39,199 estate of Charles A. Hawley, de¬ 
ceased, wherein Louise A. Hawley is appellant, and Evelyn 
S. Hawley, Executrix, is appellee, the same constituting a 
full, true, and correct transcript of record of proceedings 
had in said cause according to the Designations of counsel 
filed therein and made a part hereof. 

I Further Certify, That the bond for appeal, in the pen¬ 
alty of One Hundred dollars, was duly filed by said appel¬ 
lant, and approved by said Court on the 22nd day of July, 
A. D. 1938. 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 29th day 
of August, A. D. 1938. 

THEODORE COGSWELL, 
Register of Wills for the District of 
i Columbia, Clerk of the Probate Court. 

(Seal) 

30 No. Estate of. 

Deceased. Office of Register of Wills, Clerk of the 
Probate Court, Washington, D. C. 

Endorsed on cover: No. 7253. Louise A. Hawley, Ap¬ 
pellant, vs. Evelyn S. Hawley, Executrix. United States 
Court of Appeals for the District of Columbia Filed Sep 
27 1938 Joseph W. Stewart, Clerk. 













